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T ITEM-S404: Audit Committee of the City of San Diego

(Citywide)
TODAY’S ACTIONS ARE:

Adopt the following resolutions:
Subitem-A: (R-2005-933) ADOPTED AS RESOLUTION R-300203

In order for the City to achieve the full benefit of the work of Kroll Associates,
Inc. under an agreement with the City dated February 10, 2005, the City Council
affirms to the City’s outside Auditor, KPMG, and all interested parties that, for
the purposes described in such agreement, Mr. Lynn Turner, Mr. Troy Dahlberg,
and Mr. Arthur Levitt are serving as the Audit Committee of the City as

contemplated by the Sarbanes-Oxley Act of 2002 (Pub. L. 107-204, 116
Stat. 745).

Subitem-B: (R-2005-933) ADOPTED AND INCORPORATED IN RESOLUTION
R-300203 (SUBITEM-A)

In order for the City to expedite the work of the Audit Committee and facilitate
the release of the audit letter by the City’s independent auditor as well as to
demonstrate the continued cooperation by the City of San Diego with the inquiries
of the U.S. Securities and Exchange Commission and the U.S. Attorney for the
Southern District of California, the City Council approves of the execution of a
letter of cooperation.

FILE LOCATION: Subitems A & B: MEET

COUNCIL ACTION: (Time duration: 10:38 a.m.—-11:30 a.m.)

MOTION BY PETERS TO ADOPT THE RESOLUTION TO CREATE THE AUDIT
COMMITTEE, AND AS PART OF THAT ACTION TO AGREE TO THE
EXECUTION OF THE LETTER OF COOPERATION. Second by Madaffer.

Vote taken to appoint the Audit Committee: Passed by the following vote: Peters-yea,
Zucchet-yea, Atkins-yea, Young-not present, Maienschein-yea, Frye-yea, Madaffer-yea,
Inzunza-yea, Mayor Murphy-yea.
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Vote taken to sign the Letter of Cooperation proposed by Mr. Turner: Passed by the
following vote: Peters-yea, Zucchet-yea, Atkins-yea, Young-not present, Maienschein-
yea, Frye-nay, Madaffer-yea, Inzunza-yea, Mayor Murphy-yea.

NON-DOCKET ITEMS:

None.

ADJOURNMENT:
The meeting was adjourned by Mayor Murphy at 7:13 p.m.

FILE LOCATION: MINUTES

COUNCIL ACTION: (Time duration: 7:13 p.m.)
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M., P, Lamont Bwell
City Manager

R C Strwet, Brite 900
Ban Tege, CA Y201

Re: Audfi Cotrunittoc - Investigation Status

_Deay M. Bwell:

This létier &5 un effoft to update you on the status of the Audit Committes’s
isvestigatinn, Consistent with our erigagément letter, the Aadit Couymittee has or is;
curpently performing the following: ‘

*

Reviewed the reports and celated exhibits prepared by Vinson & Tilicins, fhe.
City Attorney, and Luce Forward.

Meeting and holding discussions with the independent auditors to eoondinate

Ttk ' _ :

Ongring emmtmnication with law enforcement agencies;

Hus roquested documents and records ahd 8 in the process of rev‘ikwi&g-
information rexeived from the City Altomey, Vinson #& Elkins, NTI

Breakweater and San Diego Data Provessing Center,

Yo resuested the City Attowney provide it with a complate Hshing of cich
coneemn the atlorney has with respect to the sivatters under investigation.
Additionally, we have requested decumentation supparting the Ciy
Attorriey's cotcerns and investigation, including all of the procedures. arel
methodolegies applied and all documents identified. We bclicve it is
Wmpostasnt issucs raised by the City Attorney be thoroughly investigater,

Ly 2

BN



FROM : FAX NO. = : May. B7 2005 B4:18PM P2
¥ .

Mr. P. Lagrexit. Bwill
May 6, 2045
Page 2

+ Reylewing the work of Vinson & Tlking; including essessing: their woik
p’xﬂdﬂétz-aﬁﬂ work papers fof their September 16th Report and Phase 11 of theiy
investigation, i oxdér to determine whether additioral procethires m?-ed o be

* 'M;eeti:ﬂg with repregentatives of San Diege Clty Employees’ Retivenent
Systatn ("SDCHRS”).and their advisury ragarding varions issues frvdiwed with

A ¢his tiong, WVinson & Flldns's work contimites on geing with o charge in theCity's
of Andit Tormmitiee’s relationship. The Audit Committec will wse the wak
complated by Vinson & Elking, including documens #nd eviderce retrieved, to the
extent possible as set forth In our engapement letter, Of course, a6 ig alse set forthin,
our engagmachf letter, we will undertale necessary procedires t orisume an
' imdependent, thoryegh and complete mvestigation. : .

Qusstions haves beery raised as to-whether or net Vinson & Elkin's work program weifl
restlf §n ancther repost from that Heen ‘The indepemdent uditors have not
specifically feguustod that From the Audit Comiittée. FHuwever, the auditor have
requested the Audit Committes provide them with. a letter thit tomrmunicates an
imdapendent, complete and thorough investigation bas been completed I the
“wpinden of the Audit Commilies, “I'hey have also asked for our epinion on: wihsther
appropitiste remediation had Been undertaken  Uitimalely, we -do cxpect t¢ issme a
figml repiét a5 noted in our condract.

A se¥ forth in tho Audit:Cemmittee engagement letter signedd by the City Mayor,
Attorney and Manager ard voted on and approved by the City Cotnell, the Audit
Comnitlee fias determined to retain their own independent legal counse] tv obfain
ngdame on matters of law. The completion of the Audit Commitiee’s. work is
coptingent epon our ability to retain outside indeperuient legal counsel pussuenmt to
fhe terrns of oor engagemertt, This is normal in the scope-of investigations: that. ate
performod by Ausdit Corritiees for pulblie companies. We are faced with:s miember
of mmjer Tepal fgmine which require independfent Jegel guidance. Thess isgues
include, but dre not litited to: investigating certain tllegnl acls as appropriately
L by the indepemient auditors and required by generally acceptéd aucliting
standards, amd SDCERS avsertion of privilege. We sttach for yeur irformation a
copy of #n athicle describing how independent investigations ave . typically
cendticted, Also atached & guidance by the American Institute of Certified Pablic
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of the Clty s fimaneial staterrents.

Lestly, we heve Hiscussed questions rogarding the length of tinie nectswary te
complete vur investigetion. We have been clear [rom the meeption of eur feténtion
it matier it wo need full cooperation from all parties involved in ordet to
compiete oir irvestigation. This will also require Tull compliance and production
requosted in subpoena's requested by any law enforcement ageney.

The staf of the. Securities ahd Exchange Commisvion has cléarly srficulutid. 1o the
Cisy Mayor, Afiorney and Manager and memboers of the Council that the-eritevia Jof
cooperationt in an investigation, set forth in . the accompanying Commission
citfaicement Tepott commenly teferred to as “Sesboard” be met, " These vriteria
apply to all aspects of this investigation. Seaboard requires that ontities under
investigation, including in this instance the City, all city employess and offieials and
SDCHERYs, fully covperate and provide complote aceess 0 all information.as will as
threoughly remediate any issues that are identified during the investigation, To
date, complete producton of all materials requested by the STC and the United
States Aftomey have not cccurred in a timely manner. Some docunents have not
been preduced. Seme of the problems with document production ity have been the
result of how production was initially set up, but certainly net dll of it Dta year
into the provess, this issue mwst be quickly addressed, bother memeged and
production completetl.

A eopy of a letter from the US, Allomey to the Counsel For the Board of
Administration of SDCERS, requesting waiver of privilege s attackhed,
Enfortaretely, we ungerstand the Bosrd quite imappropriately in our opimion
rojpebed Ehrat tequest. We understand the City Couneil will vute on 2 vaselution o
My 16, K05, requesting the SDCER's Board waive its privilege anid cooperate fully
with the law enforcement agencies and Audit Committee, We strorgly suppart
passage of such a resolution.

It 5. alsty inporative a complete and thorough remediation plan be developed and
implemented. Our investigation and reeommendations will include addressing the
appropriate sieps necossary to remediate issues that have, or may arive. Until thivwe
issugy ave wesolved, it is difficult if not impossible, to defermine when the
investigation will be completed. Hewever, we belipve that if the criteria of Seabuard
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Wiz, P. Lot Bwell
Miy 6, 2003

are met sgen by all involwed, it i important and containly our geal that -the:
irvwestigation will be resotved before the end of the calendar year.

Singersly, .

Troy Dalibery:
KuditConuittter Member

© Atkichments:

SRCURIFES EXCTIANGE ACT OF 1934 Release No. 24969 7 October 23, 2001
ALCTA Peactico, Aleat 2004-1, Nlegal Acts

The Metropolitan Corporate Counsel - Tighteen Safeguards To Carporate Selk-
Investigation

Leatter dated. April 14, 2005 from US. Attorney Carol C. Lam to Gregory A, Vega,
Esquire |
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' PRIVILEGED AND CONFIDENTIAL
ATTORNEY WORK-PRODUCT- .

| Febraay 10,2005 o

Mayor of San Diego i
City Coupcil of San Diego -
212 C.Street - "

San Diego, CA92101" .~

. Re: Inds.peﬁi!en"t",S'eﬁic&s; for" thé City of San Diego.
“Dear M. Bwell:. -

. Thisletter confirgs our understanding of the scope and terms of the engagement of Kroll -
o " Ine, (“Kroll™) by the San Diego City ‘Council (“the Coumeil™). It is understood thdt
" glthongh we are being hired by the Council, we will pstform our services with complete.
independence from fhe Council, the City, of San Diego (“the City™), the City’s = .-
- . departmients, the City' s agencies including the Sas Diego Employees™ Retirement, System -
.  (“SDCERS”), the Cify’s elected officiels or any ‘other party that s involved with this -
. oatter, . . . . S
'+ Background " - g .
| On Taniiary 27", 2004, the City of San Diego California made 2 voluntary disclosure -
" filing with the four Nationally Recognized Municipal Securities Informatior Repo sitories
- recognized by the Securities and Fycharige Commission (SEC). The first provided 2 .
-+ . description of the unfunded accrued actuarial liabilify of the Sand Diego City Employess® .
* Refirement System ‘fogether with projections anticipating’ the gtowth in the lizbility, an -
. estimate of the acorued lisbility for post retirement health care benefits confered o the
City’s retired workers, a5 well a5 2 description of the mechanics by which the City funded e

. the system. ' The second desctibed numerous. errors discoveréd in the footnotes of the

City’s audited annue.l financial " statements..” - SubSequ_enﬂy;' .rating agéncies -have
downgraded thie rafing of the City's debt and investigations have been commenced by the-
SEC aid U.S. Attorsey. .. - .o . SR T

. We uriderstand the City has engaged KPMG io perforsi ani indepéndént audit of its 2003

anmual finaricial Stajerents. - We also understand Vinson & Elkins (V&E) issued 20 .
investigative Teport dated September {6, 2004 entitled “The” City of San " Diego,

Y ' B EXB:'CBI"I‘,B ‘
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.t California’s. Disclosures of Obligation to Fund the "San Diego City Eimployees” .
Refirement System and Related Disclosure® practices’ 1996-2004 with Recommended

. Procedures and Changes to the Municipal Code.” . Subsequent io the issuance of this

report we understand that K NG has requestad additional competent evidential matter it

* decms necessary to completc its Audit in-aceordance with applicable accounting, audifing

- and professional standards and that further investipation be made fnfo cettain matters..

. We'alsq undérstand V&E has been engaged %o perform this ‘additional work.” Tt is our - - .
. tinderstanding KPMG has requested the results of the V&E investigations, as well ag the -
<+ results ‘of an‘ongoing investigation by the City Attorney, be received, feviswed and

- evaluated by an independent third party, K S C

Scope of 'Prc_ijcct., |

The City has requested that Kroll (1) receive, review and evaluate the findings of the ~
investigations by V&E 2nd the City Attorney, The-City has also requested Kroll provide.
- consulting assistance in assessing internal control deficiencies affecting matters discussed
. -in the investigation reports. I oo - e

’ihe sc.pp'e o‘.‘f this ‘gngagelznmt:'v{;in be in two phases, _’-I'h'c: first p]'né,s'e.. of the engé.gc'meﬁt-
will be for Krell to servé as anTodependent Investigator for matters relating to (1) the
. unfunded libility of the SDCERS and (2) errors discovered-in the footnotes of the City’s. .

- audited annual finencial statements. We expect this phése of the projest will include: * -

w Working with KPMG to, understand their concerns apd attempt to.reach.a |
satisfactory work program that ‘will assist them in obtathing the necessary. -
evidence and documentafion sequired. by applicable ‘accounting, ‘auditing and
_professional standards, SR e e
o " Receive, teview and eveluate the reparts of investigations of this maiter’ we
currently understand will be issued by VEE and the'City ‘Attorney. We understand
"that the Council will direct V&E and the City Attorney to provide us access 1o -
, whatever- information they have related to their investigations. . This shall include .
. .(a) reading and reviewing these reporls, (b) recomimending changes in scope of
'+ -, the: work performed thet will meet the' needs of ¥PMG and wheré we deem:.
.- necessary (c) performing agditiorial procedires we consider necessary to peach " .
. conclusions or obtait evidential matter that is required by KPMG. In doing 50, .
-we will reqiire uncenditional access 1o all information gathered, by the personnel’
, ~ and documents of the City, SDCERS, V&E, the City Attorney &nd amy other .
. perties involved with this matter, We also may direct V&E to perform additionsl .. .
. investigative procedures'we deem becessary.. Should we deem it necessary we -
- fnay-also retdin legal counsel. . We will attempt not to duplicate work that has
. alre¥dy been performed. unless-we believe that additional work needs to'be ‘done
to complete our investigation and provide KPMG with evidence they require in . .
* order to issue en opinion on thé financial ‘statements. . A Tack of access to the ~

-
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: iﬁfc;rmz;ﬁo}n or j:ersonnel' we require may impact our ability to comiplete our
investigation and ‘ability to-comuplete this Proj ect.
+ . We will report our findings to the Conneil.

C.‘mrl work will be based ;n the inveéﬁgz;ﬁoﬁ répbrté and any 'additi,ona'l .prépedu;res we -
deem necessary.- However, we are not responsible for-the work performed by V&E or the
City. Attorney, We are also not responsible for the issuance’ of audited statements by: -

. RDMG Gt any ot externsl acconnting fira the city fes hired 10’ andit its’ fimancial - ‘

'Yo'u' have also ra};ues’céd a second. phase'to. our engagement, which - we will not be

. prepared to commence aniil the Hrst phase is completa. In the second phase, we may be °

engaged fo consult with personnel of the City 10, establish internal - controls that if -

: roperly. by the City could provide reasonsble assurance that o
the transactions identified in the reports in phase gne are properly reported and discloged
in the financial statements of the City. - We could coordihate our work with the City

‘implemented and operated

Anditer and Comptroller, the head of the mternal andit department and the City’s outside
. independent auditors as-t0 thie scope and pature of the internal confrols that the City
would need to assess, document, implement and test. - .. T L :

_"i‘be Ci;y'* s internal conirol over ﬁ'j;apc,ial rcj)o'rﬁng includes those poiiéies and procédures
“"that pertain to its ability to initiate, record, process and report financial data consistent
with the assertions embodied in oither its anpual of interim finaticial statements and

_ accomipanying disclosures. Management of the City is responsible for evaluating the
. effectiveness of-tee .Company’s - internal control, over ﬁnancial--_repqrting_using_suitable,

© control criteria. and supporting its assessment with sufficient evidence including .

* documentations. Management. will also be yesponsible for presenting a written
. gssessment of the effectiveness of the City's internal confrols. S

. completed in'accordance with the applicable professidnel standards, for consultanits, set
" forth by the American Jnstitute of Certified Public Accountants. ; o

.+ The-work performed in connéction with phase ore and ﬁd of ﬂﬁs'bréject -will 'be -

* The Ceuncil agrees’ that any, written reports, schedules, other muiterials, or doctuments
prepared ‘or provided by Kol are to be used only for this matter and will not be

disclosed, publiskied, or uséd by the Council or any representatives of the City for any

othier puspose without Kroll’s prior written permission. AR - , ,

._K"Idll agreés that all working papers “and ‘other docuznents prepaiéd or Teceived by us |
pursuant to, this engagement will be maintgined by vs as confidentisl material and we-
agree not to disclose ow wark or work product hereunder to third parties without the.

Coungil’s tonsent, excepl as may be required. by law, regulation, or judicial .of

~ administrative process, or in comnection with litigation avising hereunder. We alsoragree.
to abide by any court orders provided to us in writing and signed by us. regarding '

3 © ... .- . EXHIBITB
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- ‘confidentiality. We will, at yqzﬁ-';-cques‘t, transmit ioformation to 'yqu by fagsh‘:ﬁile, &

g,

. mail, or over the Iniernef, If any confidentiality - breaches * occur because of data
" iransmission,  you agree that this will not constitute & breach of any obligation. of

confidentiality: 'If you wish to-limit such transmission to information that is not highly:

confidential, or scek: more secure means of commumication for highly confidential

. information, you wilk need ‘to ‘nform us. I access to eny of the materials in our .-
- - possession relating to this engagement is sought by a'third perty, we will protiptly notify .

. 'you of such action; terider to you ous defense responding fo such requestand cooperate -
with you concerning ouf response. thereto, In the event that e are subpoenaed as the -

result of any work perforined for you in copnection with this engagement, thé City will
compensate us for our time involved in responding 6 such subpoenas. . . L :

Our fees are based oit-the' actua} hours plus éxpenses incurred and are not_'obnfh}'genf on

the completion or outicome of the investigation. We will bill' you at the rates for the

professionals that work on this mater. - Our rates currently range from $125 to $750 per
hour. Our engagement team. will be lead by Mr. Lynn Turner and Mr. Troy Dahlberg and

under the oversight of Axthur Levitt.. i

. Their fespectivé rates are $750, $450 and $900 per hout, respectively. Our hotrly rates

* are perjodically rgvised. You will pay us for expenses that we incumr for this matier, -

* inciuding but not limited to travel costs; lodging, outside ‘Iesearch, copy costs, telephone |
and messengérs. - We shall be paid for our ime and our expenses, including’ any legal .

expenses that we may ineur, associated with any subsequent testimony oz response to any:

. progess that s required of us a3 a result of our services related to this engagement.

We, will be pleased to start work upon receiving a $75,000 retainer. that will be .algplieﬂ to .
 the last invoice. We understand that the Council will inially approve $250,000 .for our .-

engagement, but wil} cansider approving additional funds ori an as nesded basis i order

to complete the engagement. We bill at a summary level, ‘generally on a monthly basis, -

based on the fees and expenses incurred. Payment is dne upon invoicing without regardto
the. rrent status of thig matter, and g Jate payfoent fec of 1 % percent per month maybe *
- charged for any indebtedness. - 'We require full payment of any indebtedness prior to the .
igsuance of amy feport. We may stop work at any time in the event of any delinquency of - .

__indebtedness. We may rasign this engagement at onrr sole discretion af any fime.. -

. "The scope of this engagemeént does not constitute a.reinde'ri-ng by Kroll or its employess of |

any legal advice, and because our engagement is limited ir nature and scope it cahnot be

relied upon to discover all documents and other information or provide all analyses which .. - -
may tiave importande to this mafter. This engagement does not anticipate the compilation, .
review, or audit of financial records or finencial statements. No representative of the City -

. will hold us responsible for any loss or lability, which may result from the nondiscovery '

of any matters which may otherwise have an influence on this iatter.
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. We have mdcr'taken. 2 limitéd inquiry of _.Kfoll’,s.records". 'to determine if there are any .
= copdlicts with this epgagement, and ‘currenitly we are awate not found any, Howevet, the -
-/ . very nature, diversity, magnitude, and, volume of Kroll.and its past‘ and present plxc?nts .
| - gnd professional relationships-does pot allow us to'be certain that each and every possiblé™ .
relationship or pdtential conflict has come to our a‘qtention. In the event that additiopa.l
. rdmiomhip's; or potenﬁal',éogﬂiqts ¢ome to our atteption, we will promptly potify you.
T\ The Counsel agress that it will inform Kroll of additional parties to the matter. . Kroflisa
. separately operated wholly owned company of the Marsh & McLennan Companies.
The Council and City agres that the City or any ofher party of atfliate acting on their
. behalf will not hold Kroll its affiliates, its represeniatives of its_employess legally
- responsible for any loss or Lighility to-the-City or any of it's representative’ of persannel
."" for any claims, Habilities, or eXpeRses relating to this engagement. " Additionally, the City
" .agyees to indemnify and hold hammless, Kroll, itg affiliates, its representatives and its
. employees from any and all claims, Liabilifies, or expenses arise as a result of Kroll
© performiing ‘sefvices pursuant to. this Agreement. This provision.and other provisions in
 this Agréement will survive the completion of termipation of this engagement. . ¢ | °
¥ any portion 6f this A ent is beld to be void, or otherwise unenforceable, in ‘whole
. or part, the remaiting porions of this Agreement shall remain in effect. * '

. N;ce& to nots which j\irisdicﬁdn this .sgiﬁtraot..is' to be i:;;terpre,tEd_under.

© We appreciate the. o;')p'd.rtu'nity to assist you on: this miatier, If this Ag:eam;gﬁt meets with, -
* your approval and your client’s approval, .please sign below. Please retumn the signed

. letter to Troy Dahlberg at the above address, retaining a copy for yourself guid yout client.

;\It':ry truly ycjurs," -

M. Troy Dahlberg
Manaping Dirgctor
KrollTre. - :
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KPMG LLP

‘Thres Embarcadero Center ' ' Telephone 415 951 0100

San Francisco, CA 84111

October 11, 2004

Leslie J. Girard, Esq.
Assistant City Attorney

Office of the City Attorney
City of San Diego

1200 Third Avenue, Suite 1620
San Diego, CA 92101 '

RE: | CITY OF SAN DIEGO FIscAL YEAR 2003 AUDIT
Dear Mr. Girard:

As shared in previous meetings and correspondence, including our letters dated August 9, 2004
and September 1, 2004, we do not believe that the City of San Diego (“City”) has conducted an
adequate investigation in order to conclude that likely illegal acts have not occurred, or that
appropriate remedial action has been taken. Such an investigation is necessary in order for an
auditor to complete an audit in accordance with generally accepted auditing standards and
Government Auditing Standards.

The primary purpose of this letter is to express KPMG’s position on what additional action KPMG
- believes the City should take relating to the investigation and remediation of potential illegal acts
to enable KPMG to complete its audit of the City’s basic and fund financial statements for the
fiscal year ended June 30, 2003. KPMG has been concerned that the City was not undertaking an
investigation specifically designed for the purpose of addressing audit responsibilities under -
generally accepted auditing standards and Government Auditing Standards relating to possible
illegal acts. At the City’s request, and as reflected in our September 1, 2004 letter, KPMG agreed
to await the completion of the Vinson & Elkins (“V&E”) report (the “Report™), to review the
Report, and to advise the City as to what, if any, further information KPMG required in order to be
in a position to complete its audit and issue its audit reports. As discussed, and as explained in
more detail below, our overriding concern has been and remains, that an investigation must be of
sufficient scope and thoroughness to provide a sound basis for concluding either that illegal acts
with relevance to the City’s financial reporting have not occurred or that appropriate remedial
action has been taken with respect to any conduct which the City and its counsel cannot
~ definitively conclude was legal. ‘

At your request and to make our next meeting as constructive as possible, we have attempted in
this letter to synthesize what additional action we believe the City needs to-take to enable KPMG
to complete its audit, and also to explain in general terms why this additional action is necessary.

KEMG LLP. KRNSO LLR g 11 S, firvited inabliity pariressbs, 15
Kpral 5 Swizs .
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Mr. Leslie J. Girard
- Assistant City Attorney
-Office of the City Attorney
City of San Diego
October 11, 2004
Page2

BACKGROUND

We understand that the SEC is conductmg a formal investigation of the City of San Diego’s public
disclosures relating to the SDCERS in the City’s bond offerings during the period 1996 through
January 2004. This investigation was commenced following the City’s filing of a Voluntary
Report of Information on January 27, 2004 with the Municipal Securities Rulemaking Board and
the Nationally Recognized Municipal Securities Information Repositories. That Voluntary Report
made new disclosures regardmg the City’s obligations to fund the SDCERS and also disclosed
that there had been errors in the City’s 2002 CAFR.

We also understand that the U.S. Attorney and FBI are conducting a criminal investigation
relating to the City’s pension funding and disclosures. There have also been press reports of an
additional investigation by the FBI relating to possible “public corruption” issues relating to the
process by which the City and SDCERS have negotiated and approved various agreements in
which the City’s obligations to make payments to fund SDCERS were reduced and/or deferred in
exchange for agreements to increase or expand benefits.

We understand that all of these investigations are focused on the conduct of individuals who either
are currently employed by the City, were employed by the City during the period covered by
KPMG’s ongoing audit, or were actmg in some manner on behalf of the City or SDCERS during "
the relevant time period."

V&E was retained by the City and conducted an investigation into the City’s disclosure practices
and prepared a report. The V&E Report, which was made public on September 16, 2004, describes
systemic failures in the City’s financial reporting and disclosure processes related to the SDCERS
pension plan. See e.g., Report at 170-171 (referring to “across the board failures of the City’s

_ internal disclosure processes.”) It also reflects that, as late as the fall of 2003 the City’s Disclosure

" Counsel thought information was being withheld from him and there were fundamental
disagreements about whether acknowledged errors in the historical financial statements were
material. Report at 114-120. The Report acknowledges that the City’s prior SDCERS related
disclosures were inadequate, and while it appears to stop short of concluding that there were
material misstatements in the City’s disclosures, it describes a dysfunctional disclosure system and
also comments upon the City’s “minimalist approach to public disclosure.” Among the
observations supporting this conclusion is the statement that “the City Auditor was disinclined to

! Potential illegal acts by SDCERS or its board are relevant to KPMG’s audit. Your position (expressed in
the September 20, 2004 letter), that SDCERS is an “entity independent of the City;” does not address the
fact that the financial condition of SDCERS is reported as a fiduciary fund in the City’s CAFR.



Lol

-- Mr. Leslie J. Girard

Assistant City Attorney
Office of the City Attoiney
City of San Diego

October 11, 2004

Page 3

1
include 1nformat10n in the City disclosure that reflected badly on the City and would sometlmes
excise negative statements from disclosure documents.” Report at117.

The V&E réport includes two paragraphs under a heading “Conclusions Regarding Intent.” Report
at 164. These paragraphs state that because many of the “gaps” in the City’s disclosures are
“closed” when information in the SDCERS CAFRs is considered and because local press coverage
of the pension plan highlighted many of the risks surrounding the more controversial City funding
agreements (Managers 1 and 2) and the presence in the Municipal Code of the menu for
d1str1but10n of surplus earnings, any attempt to conceal the SDCERS fundmg situation would have
been an ¢ cxer01se 1n ﬁ).tlhty

While we understand that V&E has concluded that it has gathered sufficient evidence to support
this conclusion, for purposes of our audit, we note that this conclusion does not address the
questions we have posed as being important to our completion of our audit, and therefore, does not
end our inquiry. Indeed at our meeting on August 27, 2004, Both the City and V&E have made it
clear to KPMG that V&E was not retained to investigate issues relating to intent or whether any
individual’s conduct violated any law, rule or regulation, and that the scope of its investigative
efforts were not designed to do so. At that meeting, we informed the City that, in the absence of -
conclusions on such issues, KPMG anticipated advising the City that additional investigative _
procedures may be necessary before KPMG would be in a position to complete its audit; and, in
turn, we were advised that the City would perform any additional inquiries that KPMG believe

_ were necessary for it to be able to conclude on issues that might affect its ability to issue an audit
opiniof. :

Unfortunately, based upon the information we.have been provided to date regarding the scope and
* method of the V&E investigation, we do not believe the statement in the report that “it is difficult
to attribute the City’s failure to fully and accurately describe [pension] matter[s] to intentional
misconduct on the part of individual employees” is sufficient to resolve the issue of potential
illegal acts for purposes of KPMG’s audit because it is not based on an investigation that had a
scope and methodology that would provide a reliable basis for reaching a conclusion as to whether
City officials engaged in intentional misconduct or other conduct, whlch violated any law, rule or
regulation having the force of law.

It is in this context and against these background facts, that KPMG’s requirements, as outlined in
this Jetter, must be understood. Most fundamentally, because there is evidence of possible illegal
acts by the City or persons whose acts are attributed to it, under Generally Accepted Auditing
Standards (GAAS) and Generally Accepted Government Auditing Standards (GAGAS), as well as
other relevant professional guidance, to the extent the following questions are not directly
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addressed in the V&E Report, additional investigative procedures are required in order to
determine if illegal acts are likely to have occurred, to assess the direct or indirect effect of such
acts on the City’s financial statements as well as the implications for the reliability of
representations being made by City employees to KPMG in the course of our audit, and to
determine if any such illegal acts have been adequately remediated by the City.

The report based on such an investigation must include clear conclusions and be supported by a
thorough investigation. However, as stated above, and as KPMG has been advised, the V&E
investigation was not conducted as a forensic investigation, and did not result in a report that
reached clear conclusions about whether federal securities laws (or any other relevant laws) had
been violated, did not explore potential individual conduct that may be fraudulent or unlawful, and
thus does not provide a basis for determining potential financial statement effects or determining
KPMG@G’s ability to rely on management representations from the City.

Further, the Report’s discussion of certain evidence raises a concern that the investigation, for our
purposes, did not adequately follow up on evidence which might suggest that certain of the
deficiencies in financial reporting may have been the result of conscious efforts by one or more
persons at the City. In the absence of an investigation and report that adequately explores these
issues, it is not possible to determine if the City has taken appropriate remedial measures or if the
representations made to us during our audit by certam individuals can be relied upon by us in
reaching our opinion on the financial statements

In this regard it also bears noting that the remedial measures recommended in the Report are all
prospective and entail structural reforms to address the City’s process of disclosure in the future.
These reforms are subject to approval by the City Council and, even if adopted, would have no
impact on the manner in which the City will have prepared its 2003 audited financial statements.

? See Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934 and
Commission Statement on the Relationship of Cooperation to Agency Enforcement Decisions Exchange Act
Release No. 44969,2001 SEC LEXIS 2210 (Oct. 23, 2001) arising out of an investigation into financial
_reporting by Seaboard Corporation.
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OVERVIEVW OF RELEVANT AUDITING AND ACCOUNTING REQUIREMENTS

AICPA State and Local Audit.and Accounting Guide § 4.44.

(1) Nlegal Acts with Direct and Material Effects on Financial Statement Amounts

GAAS requires an auditor to plan and perform an audit to obtain reasonable assurance about
whether the financial statements are free of material misstatements arising from illegal acts that
have a direct and material effect on the determination of financial statement amounts. The
auditor’s consideration of those potential misstatements is a matter of professional judgment and is
influenced by his or her perceptlons of the needs of a reasonable person who will rely on the -
financial statements.

The professional literature identifies the following types of legal compliance requirements as
among those that may have a “direct and material” effect on the determination of financial
statement amounts. '

e  GAAP Requirements. Governments often are subject to legal or contractual
provisions that require them to prepare their financial statements in conformity
‘with GAAP

. Federal and State Taxes. Governments are subject to various federal tax
requirements, including those relating to employment taxes, employee benefits,
and tax-exempt debt (such as arbitrage rebate requirements). State-level tax

" requirements also may apply.

(2) Illegal Acts With Indirect Effects on Financial Statements

The auditing literature also recognizes that Governments often are affected by many other laws or
regulations, which generally relate more to an entity’s operating aspects than to its financial and

_accounting aspects, and that the financial statement effect of those laws and regulations is
“indirect”. Although an auditor is not required to plan the audit to detect noncompliance with such
laws and regulations, the auditor does have certain detection, consideration, and reporting
responsibilities relating to potential violations of such laws, which require the auditor to insist that
when potential violations of such laws come to light, they must be investigated.

Moreover, GAAP requires a government entity, such as the City, to disclose in its financial
statements material violations of finance-related legal and contractual provisions. Accordingly, the
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auditor of a governmental entity is alert to the possible financial reporting effect of noncompliance
with law that has a material indirect effect on financial statements. Because the government entity
itself has financial statement reporting obligations related to violations of such laws, the
government and the auditor both have a shared interest in assuring that when potential viclations
of such laws come to light, they are fully investigated so that the financial statements can include
the GAAP? required disclosure.” :

In considering whether the financial statements are free of material misstatements arising from (1)
illegal acts that have a direct and material effect on the determination of financial statement
amounts, or (2) illegal acts that have an indirect material effect on financial statements, the auditor
should consider both quantitative and qualitative factors. Qualitative factors that the auditor may
consider relevant to that evaluation include the following:

e The potential effect of the noncompliance on the government’s ability to raise
resources (for example, through taxes, grants, contributions, or debt or loan
financings) in the future.

- . - RS

* The potential effect of the noncompliance on the continuation of existing

relationships with vendors, employees, and elected and appointed officials.

e  Whether the noncompliance involves collusion or concealment.

* . Whether the noncompliance involves an activity that often is scrutinized by
elected or appointed officials, citizens, the press, creditors, or rating agencies.

e  Whether the fact of the noncorﬁpliance is unambiguous rather than a matter of
Jjudgment, '

*  Whether the noncompliance is an isolated event or instead has occurred with some
frequency.

* GASB standards require governments to disclose certain violations of compliance requirements. NCGA
Interpretation 6, Notes to the Financial Statements Disclosure, paragraph 4, states that the notes to the
financial statements should disclose material violations of finance-related legal and contractual provisions.
In addition, material violations, or potential violations, of finance-related legal and contractual provisions
should be considered for recording a loss contingency. Id. at § 4.48.
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e  Whether the noncomphance results from management’s continued unwillingness -
to correct internal control weaknesses.

o  The likelihood that similar noncompliance will continue in the future.

e The cost-beneﬁt of establishing internal control to prevent 51m11ar noncomphance
in the future.

The risk that possible undetected noncompliance would affect the auditor’s evaluation.’

Finally, an auditor is required by applicable auditing standards to “consider the implications of an
illegal act in a relation to other aspects of the audit, particularly the reliability of representations of
management.” AU § 317.16. In considering such issues, the auditor must be provided with
sufficient information relating to the potential illegal acts to exercise professional judgment
concerning the implications of a particular illegal act for the audit. Id. (“The implications of
particular illegal acts will depend on the relationship of the perpetration and concealment, if any,
of the illegal act to specific control procedures and the level of management or employees
involved.”) Our April 13, 2004 engagement letter allows KPMG to make such a determination as
_to the sufficiency of the investigation for andit purposes.

INFORMATION AND REOCRDS REQUESTED, NOT YET PROVIDED

There are several open items which have been promised, but not yet provided to KPMG.

) KPMG has yet to receive all V&E interview notes, memoranda and supporting
documents as requested. The basis for this request is outlined in our engagement
letter.

. KPMG needs information concerning the scope and status of the criminal

investigation(s), which we understand V&E is not handling. We will need to
speak with the attorney representing the City in those matters.

ITEMS 'REQUIRING RESOLUTION BY THE CITY

Based on our review of the V&E investigation and Report, and in light of the auditing standards
discussed above, KPMG has attempted to synthesize the issues that remain, which must be

“1d at § 4.46
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resolved before we are able to complete our audit in accordance with generally accepted auditing
standards and Government Auditing Standards. They are as follows:

The City needs to determine whether the City’s public disclosures, including its
financial statements, likely violate the antifraud provisions of the securities laws
(e.g., failure to disclose pension related matters) or any other Federal, State or

- local laws, and if so, what, if any, impact-is there to the June 30, 2003 financial

statement amounts and disclosures? The report from the investigation team should
include clear conclusions (with adequate support for such conclusions) whether an
illegal act has occurred and whether such illegal act has been timely and
adequately remediated. The report and investigation must be in sufficient scope
and detail to allow us to reach our own conclusions as to (i) whether it is likely
that an illegal act has occurred and, if so (ii) whether any likely illegal act that is
identified will have a material effect on the entity’s financial statements and, if so
(iii) whether timely and appropriate remedial action has been taken. Closely

* related to this set of issues is whether City employees or agents have engaged in

fraudulent actions including concealment, related to the potential illegal acts. The
City needs to investigate and determine, and report to us, the relationship of the
perpetration and concealment, if any, of likely illegal acts to specific control

ob_] ectives and the level of management, employees or consultants involved.

The scope of the investigation needs to extend to all possible illegal acts and
needs to expand, as necessary, based on findings made during the investigation. In

oother words, the investigators should be able to pursue all evidence of possible
_illegal acts no matter where they may lead.

According to the Report, retiree healthcare benefits were paid directly out of the
pension system from 1983 until 1992 when a determination was made that this
violated federal tax regulations. A new system was set up which was also
determined to be legally flawed in 1995, which was addressed by making
payments a SDCERS benefit. While the Report compiles facts relating to this
violation, and concludes that the funding method was violative of federal
regulations, it does not address the possible consequences of this violation. What
has the city done to consider and address the financial statement impact of
possible IRS sanctions, or other contingent liabilities or disclosure obligations
arising from the conduct that could impact the June 30, 2003 financial statement
amounts and disclosures?
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. The issues from our August 9 2004 letter must be addressed (see dlscuss1on in
Exhibit I)

We look forward to meeting with the City to discuss further how the City can conduct an adequate
investigation in order to conclude whether it is likely or not 111ega1 acts have occurred, or that
appropriate remedial action has been taken.

Very truly yours,

KPMG LLP

s 2 Lot

Steven G. DeVetter
Partner ’

cc: Mr. Dick Murphy, Mayor
Mr. P. Lamont Ewell, City Manager
Ms. Terri Webster, Acting City Auditor and Cornptroller

Exhibit I
Specific Comments Regardmg Septernber 20, 2004 City Response to KPMG’s August 9,
2004 Letter

Attachments:
April 13, 2204 Engagement Letter
August 9, 2004 Letter from KPMG Re: Investigation
September 1, 2004 Letter from KPMG Re: Follow-up from meeting on August 27, 2004
. September 20, 2004 letter from Les Girard Re: City of San Diego Fiscal Year 2003 Audit
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SPECIFIC COMMENTS REGARDING SEPTEMBER 20, 2004
CITY RESPONSE TO KPMG’S AUGUST 9,2004 LETTER

In your letter, you conclude by stating your view that the V&E Report “is sufficiently .
comprehensive to allow [KPMG] to reach the conclusions necessary for compliance with Section
AU§317 of the AICPA Professional Standards and for the issuance of [KPMG’s] audit report.”
For reasons previously articulated and expanded upon below, we are unable to agree with that
conclusion. :

As in many aspects of auditing, the conclusions involved in determining that potential illegal acts
have been adequately investigated and remediated is one that entails an auditor’s exercise of
judgment. However, in the instant case, we believe that the issue is sufficiently clear that an
informed and diligent auditor should not conclude that the V&E report adequately addresses the
issues necessary for the completion of KPMG’s audit. The Report may satisfy the City’s needs (a
conclusion we defer to the City to make); but, without more, it does not provide a sufficient basis
for KPMG to conclude that all questions necessary to the completion of the audit have been
sufficiently investigated and resolved in 2 manner that would permit KPMG to issue an audit
report.

In response to yo'ur letter, we offer the following comments.

KPMG’s Question 1

Whether or not the financial statements and or the disclosures in the financial statements were
intentionally misleading and, if yes, what individuals were involved and what if any, remedial
action is recommended? :

City’s Comment on Question 1

Your comment seems to make two essentials points. FlI‘St that with the departure of the City’s
prior independent auditor and the departure of the City Auditor and Comptroller, there is no need
for an investigation into whether there were any intentional illegal acts relating to the City’s
underfunding of the SDCERS pension plan and/or financial reporting related thereto. Secondly,
your comment seems to imply that the comments in the V&E Report at page 159 concerning the
possible intent of City officials to allow the City to issue misleading financial disclosures should
be sufficient for KPMG in the absence of KPMG’s ability to cite you to investigative reports for
municipal issuers or other issuers that address the issue of intent in a manner that goes beyond the
V&E Report.

-Response to City’s Comment on Question 1

The subsequent departure of Mr. Ryan does not change the fact‘that, for the entire period KPMG
is auditing, he was ultimately responsible for supervising the preparation of the City’s financial
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statements. Moreover, numerous individuals were (and remain) involved in the financial
reporting process at the City, including individuals who, according to the Report, may have been
involved in the. disclosure deﬁmenmes criticized by the Report.

Under AU 317.16: “The auditor should consider the implications of an 1llega1 act in relation to”
other aspects of the audit, particularly the reliability of representations of management. The
implications of particular illegal acts will depend on the relationship of the perpetration and
concealment, if any, of the illegal act to specific control procedures and the level of management
or employees involved.” »

Both the City and V&E have made it clear to KPMG that V&E was not retained to investigate
issues relating to intent and that the scope of its investigative efforts were not designed to do so.
Based upon what we have been told about the investigation, we do not believe the statement in
the report that “it is difficult to attribute the City’s failure to fully and accurately describe
[pension] matter[s] to intentional misconduct on the part of individual employees” is one that can
be relied upon to resolve the issue of potential illegal acts for purposes of KPMG’s audit because
it is not based on an investigation that had a scope and methodology that would provide a reliable
basis for making such a conclusion.

KPMG’s Questions 2

Did the City enter into any agreement, including the “Managers Two™ agreement, or otherwise
take any actions that resulted in the underfundmg or misuse of pension funds that is a violation of
State, C1ty or other laws? :

City’s Comment on Question 2

Your comment on question 2 makes essentially three points. First, that the City’s potential
liability for any violations of law from the alleged underfunding of the pension plan has been

“dealt with through the settlement of the Gleason case. Second, you state that there has never been
any allegation that the City’s net pension obligation reported in the City’s balance sheet has been
misstated. And third, that based on certain legal propositions discussed in the V&E Report at
page 11, the motivations of individual members of the City Council in taking certain action are
not a basis upon which that action may be voided by the courts.

Response to Citv}’s Comment on Question 2

On point 1,GASB standards require governments to disclose certain violations of compliance
requirements. NCGA Interpretation 6, Notes to the Financial Statements Disclosure, paragraph 4,
states that the notes to the financial statements should disclose material violations of finance-
related legal and contractual provisions. In addition, material violations, or potential violations, of
finance-related legal and contractual provisions should be considered for recording a loss
contingency. Accordingly we do not believe that only considering the loss contingency is
sufficient in these circumstances. Additionally, the considerations in AU § 317.16 need to be
addressed in the context of this question.
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On point 2, The reported June 30,2002 $39 million net pension obligation was misstated due to
the payment of retiree healthcare benefits from the pension plan. At KPMG’s suggestion, The
City has calculated the corrected June 30, 2002 net pension obligation to be $103 million. The
considerations in AU § 317.16 need to be addressed in the context of this question. The City
needs to investigate and determine the relationship of the perpetration and concealment, if any, of
likely illegal acts to specific control objectives and the level of management, employees, or
consultants involved. For example, V&E states that a letter from the Actuary to Mike Phillips in
1998 highlights knowledge of potential errors in the financial statements that were not
changed/corrected until recommended by KPMG for the June 30, 2003 financial statements:

“All these number presuppose that the 1996-97 is the first year in which the
calculated actuarial contribution is greater than the actual contribution. You made
an excellent point a year ago that this may not be the case. This issue may go
back close to a decade after the use of ‘bifurcated’ rates was implemented. The
case could be made that the City has a Net Pension obligation™.

Finally, on point 3, while the legal proposition to which you refer, while may be relevant to
whether a court will decline to 'question the motivation behind proper legislative action for
reasons grounded in separation of powers, we do not believe that such a consideration alters the
nature of the our responsibilities as the City’s independent auditor, nor the need for the City to
perform additional inquiry before determining whether an illegal act has (or has not) occurred,
and if so, that it has been appropriately remediated.

KPMG’s Ouestions 3

Did the SDCERS Board breach their fiduciary duty by allowing the City to underfund the plan in
exchange for additional benefits for current employees and could this action have been. in
violation of any laws? '

City’s Comment on Question 3

Your comment on this item is essentially that the SDCERS board is independent of the City of
San Diego and based on that you question why the actions of SDCERS or the members of its
board “relate to” KPMG’s audit.

Response to the City’s Comment on Question 3

The basic financial statement of the City consist of (a) the primary government, (b) organizations
for which the primary government is financially accountable, and (c¢) other organizations for

which the nature and significance of their relationship with the primary government are such that
exclusion would cause the reporting entity’s financial statements to be misleading or incomplete.

The definition of the reporting entity is based primarily on the notion of financial accountability.
A primary government is financially accountable for the organizations that make up its legal
entity. It is also financially accountable for legally separate organizations if its officials appoint a
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voting majority of an organization’s governing body and either it is able to impose its will on that
organization or there is a potential for the organization to provide specific financial benefits to, or
to impose specific financial burdens on, the primary government. A primary government may
also be financially accountable for governmental organizations that are fiscally dependent on it.

The City’s basic financial statements include SDCERS, and any audit opinion issued by KPMG
reporting on the City’s basic financial statements would, therefore, cover SDCERS. Accordingly,
financial accounting and disclosure of activities occurring within SDCERS are relevant to our
audit under GAAS and GAGAS. ‘

KPMG’s Question 4
Is the use of surplus earnings to pay city obligations such as benefits outside of the plan illegal?

Citﬁ"s Comment on Question 4

Your comimient refers us to the history of the surplus earnings issue as discussed in the V&E
Report.. - '

Response to City’s Comment on Question 4

According to the Report, retiree healthcare benefits were paid directly out of the pension system
from 1983 until 1992 when a determination was made that this violated federal tax regulations. A
new system was set up, which was also later determined to be legally flawed in 1995, which was -
addressed by making payments a SDCERS benefit. Report at 36. This underscores, rather than
ameleorates our concerns. We must understand what the City has done to address possible IRS
sanctions, and also learn what the possible impact is to the City’s June 30,2003 financial

_ statement amounts and disclosures. Additionally, we believe that the considerations raised by AU
§ 317.16 need to be addressed in the context of this question. '

KPMG’s Question 5

Did the City violate the City Charter by failing to fund its retirement plan as required by the City
-Charter? '

City’s Comment on Question S

Your comment on this question refers us to the fact, discussed above, that the City believes that
the Gleason settlement “resolves the economic consequences™ of the City’s actions and thus,
suggests that any issue with respect to whether that conduct was unlawful is irrelevant.

Response to City’s Comment on Question 5

Potential liabilities are one reason violations of laws are relevant to an auditor. Because GAAP
require governments to disclose material (whether quantitative or qualitative) violations of
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finance-related legal and contractual provisions, the auditor of a governmental entity should be
alert to the possible financial reporting effect of noncompliance that has a material indirect effect
on financial statements. Additionally, KPMG believes that the considerations of AU 317.16 needs
to be addressed in the context of this question. :

KPMG’s_ uestion 6

Did the SDCERS Board and/or the City violate the California Constitution by allowing the City
to intentionally underfund the plan?

City’s Comment on Question 6

Your comments in this section refer to your earlier comments relating to Question 2 and Question
3. '

Response to City’s Comment on Question 6

Please see our comments above regarding these items.

KPMG?’s Question 7

‘Was undue influence placed on the actliary to change assumptions to reduce the shortfall of the
City’s contribution compared to the'Actuarial Required Contribution (ARC), and, if yes, at whose
direction and what action does the City plan to take to rectify this action, if applicable?

City’s Comment on Ohestion 7 _ --

Your comment on this item refers us to the dlscusswn at page 91 of the V&E Report and asks for
the details of any remaining concerns.

Response to Citv’s Comment on Ouestion 7

The auditor should consider the implications of an illegal act in relation to othcr aspects of the
audit, including the reliability of representations to be obtained from members of management.
The implications of particular illegal acts will depend on the relationship of the perpetration and
concealment, if any, of the illegal act to specific control procedures and the level of management
or employees involved. ’

- The City needs to investigate and determine the relationship of the perpetration and concealment,
if any, of likely illegal acts to specific control objectives and the level of management,
employees, or consultants involved.
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Othe‘r Issues Raised in the City’s September 20, 2004 Letter

Your letter also' commented on electronic discovery. With respect to electronic discovery, both
the City and V&E have made it clear to KPMG on August 27, 2004 that V&E was not retained to
investigate issues relating to intent and that the scope of its investigative efforts were not
designed to do so. We believe that determining intent is required with respect to certain of the
questions posed in our August 9 letter, and electronic discovery is an effective procedure in that
regard, as it may provide relevant evidence for the City, its counsel, and KPMG to consider in
determining whether there are unresolved questions which might affect the City’s financial
statements or disclosures.
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The Honorable Dick Murphy, Mayer
- M. Lamont Ewell, City Manager _ _ - - g
City of San Diego . . T ~
- 1200 Third Avenue ‘ : s ‘
. San Diego, CA 92101

" Gentlemen:

- We .wrlte this letter in an earnest attempt to make progresswith the City of San Diego towards :
addressing the issues that must be resolvod before KPMG can complete its aud1t of the C1ty s 2003 '
fman01al statements. .. C . , '

The 1mmed1ate topic we.must address is the 1etter dated October 28, 2004 from Paul Maco of”
Vinson & Elkins (V&E) addressed to Les Girard, Assistant City Attorney. That letter, which

_ appears to have been posted immediately on the City’s website, in our opinion seriously impairs,
rather than advances, the prospects for a prompt resolu’ucn of the issues that currently stand n the

Ny way of KPMG completing its aud1t : '

We will not.in this letter seek to correct all of the- statements in Mr Maco ] letter wh1ch we beheve
are inaccurate. However, we do wish to convey to you, as two individuals with significant - -
respons1b1hty for the C1ty 5 affaxrs several pomts whlch are mtended to be dtrect but constructwe

First, KPMG cannot, and w111 not, complete an audit of the 2003 financial statements unless the L

C1ty completes an- mdependent mvest1gatlon of potentlal lllegal acts as we have outhned inour -
prior correspondence. - - : :

‘Second, KPMG does not seek, as Mr. Maco asserts, “broad and u.nspeciﬁed assurances that the City »
' 'and its officials have not committed ‘illegal acts.” ” Nor do we'reque‘st that the City retain counsel
o “speculate on an unbounded universe of unasserted claims.” We believe that our prior letters
- cannot reasonably be construed to have made such requests To the contrary, we have laid out what
-our concerns are, and repeatedly advised the Clty s representatives that these concerns must be

addressed through an investigation that was designed to develop facts that would enable the C1ty |
and its counsel to address those concerns. : :

Thn‘d while we beheve it is somewhat unusual for an auditor to prov1de a deta11ed explanatmn to a
client of the auditing standards that justify an auditor’s request for information, we have done so
here. In our correspondence, we not only discussed relevant auditing literature, but also explicated

for the C1ty some of the apphcable accountmg pnn01ples that require the Cl‘gv_ in 1ts f'manc1a1

: KPMG P, KPMGLLP a limlted llablilty partnership, is '. o
’ a riember of KPMG Internallonsl, & Swiss assoclation, Z i : .
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statements to make’ disclosures of any violations of tinance-rélated laws and regulations. - We

" believe that the City cannot comply with. this requirement unless it condicts the kind of .
" investigation we have requested and described in-our October 11, 2004 letter. Actordingly, the.

investigation we are requesting is-one that the City ought to desire to complete so that it can
dischatge its own financial reporting obligations and not solely because KPMG is inisisting that it

“do'so. The City, as the issuer of its financial statements, must conclude on the question of whether

any of the issues distussed in our Octobet 11, 2004 letter and its attachiments and the conduct
discussed in the V&E repott was illegal and, if so, whéther any violations must be diselosed, and
have been adequately disclosed, in the financial statements in accordance with GAAP. We would -
furthier expect the City would also determine to its satisfaction that all necessary and appropriate
remedial actions have been taken with respeot to conduct that is investigated. It is because it is the.
City’s obligation to reach these conclusions that KPMG has suggested that the City obtain from its

1investigators sufficiently clear legal conclusions to enable the City to make the necessary -

determinations; we have not, as Mr, Maco suggests requested that any law firm issue a legal

“opinion to KPMG on any subject and his allusion to the ABA protocol for FAS 5 (Contingent a

Liability) attorney lettets is coifipletély off subject. It is, thus, extremely disappointing and

B surprising that Mr. Maco’s letter so ardently contends that KPMG has not explained the auditing

standards motivating its request. 1t is equally troubling that his letter erroneously asserts that
KPMG “was not followmg estabhshed audltmg standards "2 :

" In 11ght of the foregomg, and con51dermg both that Mr. Maco may not speak for the C1ty on these

matters and that (at least according to certain press reports) there may not have been adequate |

‘communication within the City about our position, we believe that a key. element of our meeting on

Monday November 1, 2004-will be to secure the authoritative position of the City on these -
important issues. Our fundamental goal for this meeting is the same one we expressed in our letter
dated October 27, 2004: “to discuss how the City plans fo conduct an adequately deta1led

' -.mvest1gat10n that will permlt KPMG to conclude its audlt ?

If the Clty 18 prepared to proceed with af appropnate ifivestigation, then we urge you o’ cons1der
retaining counsel other that V&E to do so. The positions asserted in, and eppositional tone of, Mr.
Maco’s letter raises questiofis about V&E’s willingness or ability in these circumstances to
complete the irivestigation of, and reach conclusions on, the audit-oritical questions posed in our -
pnor oral and wiittent COmmumcanons ahd to do so in an obJ ect1ve and mdependent mapner. Our

' hght of these requlrements, the fact that the City may be exempt from Sectlon 10A of the Securities Exchange Act of
1934 as Mr. Maco assetts, does not eliminate the C1ty § obhgatwns under Generally Accepted Accountmg Prmc1ples

' (“GAAP”) applicable to governments. .

% Again, in the interest of assisting the City in understandmg its obllgatlons and explaining the professtonal guidance that

KPMG believes is applicable here, we are enclosing a copy of a very recent Practlce Alert published by the Amencan
Instxtute of Cemﬁed Public Accountants on “Illegal Acts” ’ .



. The Honorable Dick Murphy, Mayqr.
.. Mr. Lamont Ewell, City Manager
-City of San Diego * - :

October 29, 2004

‘Page 3 -

vreadlng of the letter suggests to us that at this’ pomt conductmg the kind of mvest1gat1on that is
. necessary may be i in tensmn w1th V&E’s ongomg representatlon of the C1ty in the pendmg SEC

1nvest1gat1on

 KPMG’s ability to complete its aud1t of the City’s ﬁnancial statements is dependent on resolution . -

of these outstanding issues. We have been, and will continue, to perform the service we understood

~_ the City wanted us to perform(i.e. to objectively exercise our profess1ona1 judgment in the
_ application of professional standards). We stand ready to do so in the independent manner we ™
: beheve the City, the investing pubhc and the taxpayers expect

Very truly yours, -

- KPMG LLP

.. J;émar_

Steven G. DeVetter

Partner

- ce Mr Leshe Glrard Ass1sta.nt C1ty Attorney, C1ty of San Dlego
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Notice To Readers
i L w This Pracﬁcb Alert is intended to provide practitioners with information that ay help

 them improve the effectiveness and efficiency of their engapements and practices and is
bhased on existing professional literature, the experience of members of the Professional
Issues Task Ferce (PTTF) and information provided by certain AICPA member firms o
their own professional staff. This information represents the views of the members of the
PITF und has not been approved by any senior technical cominittee of the AICPA, The
anditing portion of this publication is an Other Auditing Publication a8 defined in SAS 95,
" Generally Accepted Auditing Standards and is intsnded to provide guidance to auditors of
nontssuers.! Other Auditing Publicaiions have no authoritative atatus; however, they may
help the auditor understand and apply Statements on Auditing Standards (SASs). If an
" auditor applies the auditing guidance included in an Orher Auditing Publication, the audi-
" tor should be satisfied that, in his or het judgment, itis both appropriate and relevant to the
circumstances of the subject audit. This publication was reviewed by the AICPA Audit and
- Attest Standards staff and published by the AICPA, and is presumed to be appropriate. -

lllegal Acts

 Introduction.

' Practice
Alert

2004.01

ing standards. However, auditors perform-
ing dirdits in accordavice with Govermant

In April 1985, the Auditing Standards
Board issued Statement on Auditing
Standards No. 54, flilégal Acts by Clients
(“SAS 54™) SAS 54 prescribes the nature

and extent of the considerston &l inde-
pendent duditor shoild give w thé Possi-

bility of illegal ucts by « client inarl dudit
of finari¢ial statements in accordarics with

generally accepted auditing standards.
8AS 54 also provides guidance on the -
anditor's responsibility when a-possible.

+ilegal act is detected.

6f the possihility of illegal acts hy a clien
-~ in at audit of finbncial starements in
accordance with generally accepted audit-

Auditing Standards (also referred 1o as the -
*Yellow Book™) should also be aware that
those standards include additional require-
ments related to illegal acts: Auditors
should refer to SAS 74, Conipliance
Audiinig Considevations i Audits of
Governmental Entities did Recipienis of
Goveinmental Financial Assistance, and

Cthe AICFA's Andjt Guide, Governmenz

Auditing Stardards and Circular A-733
Audits: ¢which has been updared for the
2003 revisions to Governmemr Auditing

‘ . _ | Standards), for additional infotmiation on ™
SAS 54 is the primary éouree of guidance
with respect ta the auditor’s cofisideration -

illegal acts and the auditor’s -reporting .
responsbilities When petforming &n andit
undér Governimern: Auditing Standarids.

_ SAS 54 defines illegal acts as violations

* Nonissucr refors 10 any entity other than an “issuer” The term “issusr” is defined in Section 2 of the Surbanes-Orxley

Actag

/AR issuct 28 dafined in Sectiom 3 of the Securities Exg:h:._\r_lgqﬁq,qf 1934, t?!_t::égpl_zriﬂes of which sre registered onder.
Section 12 of that Act, ex that is reqied] ter Gl roports wnder Seation 15(d) [of the Bxehunge Act] or that fllcs or
his filed o Fopisivation stawsment. thit hay.nol Vel bevoms #ffecive under the Secifities Act af 1933, md thatit has
viot withdiswn, [Parenthetival réferénnés to the United States Code omitiad). :
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of laws or govemment regulauons. Addmonally, rhe AICPA’

Audit Guide, Government Auditing Standards and Circular A-
133 Andits, states that it generslly has been interpreted under
GAAS that the term laws and regulations in SAS 54 implicitly
includes provisions of contracts or grant agreemients, Dlegal acts

" by tlients are acts atributable to the entity whose finaneial state.
ments are under andit or acts by nianagement or employees act-

itg on behalf of the entity, Iflegal acts by clients do not include
personal misconduct by the entity’s pcrscnncl unrclamd to. thell'
business acﬂvmes. '

tlepal acts are divided into two categorics: 1) those having a

. direct and materinl effect on financial statement amaunts and

2) those having only n indirect effect on the financial state-
ments. Some laws and regulations have & direst and material
effect on financial statement amounts, For example, tax laws
affect accruals and the amount recognized a5 expense in the
accounting period; applicable laws and regulations may affect
the amomnt of revenue sccrued under government contracts.

_ Other laws and ‘regniations, such as occupationa] safety and

. health, food and drug adminisuation, environmental pmtectmn.

equal employment opportunity,. and antitrust violations, may

havc only an indireet cffcct on the financial stawments.

The auditor’s respnns:bliity for defection of ille-
gal acts having a direct and material effect on-
the financial statements

The auvditor must consider laws and regula‘aons that are general-

ly recognized to have a direct and matetial effect on-the finanoial

statements. Howevet, the guditor should consider such laws and
regulations from the perspective of their known relation © audit
objectives derived from financial statement assertions rather
than from the perspective of legality, per se,

The auditor’s responsibility to datact and report misstatements
resulting from illegal acts baving 4 direct and material effect on
the financial statements is the same ns that for misstutements

caused by error ot fraud and includes assessing the risk that an’

iliegal act may cause the financial statements to contain & mate-

* rial misstatement. The auditor should design the audit to provide

reasonghie sssurance that such illegal acts wili be detected. Care -

should be exercised in planning, performing, snd evalvating the
results of these procedures.. The auditor's: planning and risk
assessment process shonld include consideration of the different
characteristics of illegal acts and of factors indicating increased
risk of illegal acts that have a direct and material effect on the

. ﬁnanclal statements,

The audltor's respcnmbﬂihr for deiechnn of
illegal acts having an indirect effecl: on the
financial statements B
The auditor has no direct responsibility to déte.ct and report mis-

statements resulting from illegal agts having an indireet effect on
the financial statemems (heteafter referred to as “indirect effect |

v

. illegal aets™) as the auditor does not.ordinarily have a sufficient

basis for recognizing possible violations of laws and regulations

that have only an indirect effect on the financial stetements. The - :

auditor’s responsibility is limited to applying auditing procedures.
to such acts that come to the auditor’s attention and being aware
that such acts may exist. However, if specific informatiot comes
to the auditor's atention regarding the existence of possibie indi-
rect effect illegal zcts, the auditor should apply audit procedures

-to determine the potential effects of the poss:hle indirect effect

iltegal act on the ﬁnancml statemetits.,

Audit pmcedum in the absenee of speciﬁc .
information indicating the exnstenee of posmhle
illegal acts

-The audhtor should perfarm the audlt thh an atmude of profes-

sional skepticism, remaining alert to conditions or events that .-
indicate illegal acts may have oceurred. Procedures applied for

the purpose of forming an opinion on the financigl statements -
may bring possible illepal acts to the anditor's attention
Considerations as to whether an act is illegal, or of doubtful legal-
Ity, are frequently ouiside the euditor's cxpertise, therefore, the -
auditor should consider cansulting with lepal  counsel
Additionally, laws and regulations can slso vary- considerably in
terms of their mgmﬁcance, to thc financial statements.

Possible illegal acts may come to-the auditor's attention-as a
tesult of inquiries of management and gthers. The auditor i
rexquired to make inquiries of management coneetning the client's
compliance with laws and regulaions. The auditor should also
consider the need to obtain representations from the audit com-

_ mittee o others with equivalent authority and responsibility such . .
as the board of directors or the owrner in &n owner-managed busi-

ness, (hereinafter referred to as the “audit commmee") and the -
chief legyl officer that poseible ilegal acts brought to thau a‘rten-- ‘
tion havc been communicated to the auditor,

Othcr inquiries may include, but are not limited to:

» Discossions with principal officers as part of the plannmg' )
Process. :

+ Discussions with legel counsel and others as pani of the eval-
wation of the adequacy of the accounting for, and the need for -
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whether the zudit commitiec has bwn mformed of the gitua-
tion and is mkmg npproprmte actmn ta mvesﬁgm the m.mer

.. The commutications with the audit cornmittes should describe the

act and-the circumstances of its occurrence, as undersiood by the
auditor, In additian, the auditor should communicate the potential
effect on the financial statements and related disclosures. The com=

' musication may be either oral or written. If the cnmmumcatmn is

oral, r.he anchtm' should document the discussion.

£ the possible 1Llcgal Aot
When tht: audit committes: is informed of possible illegal acts that

come to the auditor's attention, at investigation into the matter
may be made by the audit committee. In certain circumstances,
the guditor may. insist on #n investigation in order to conclude on
the effe.ct of the poss:ble tllegal act on the financial statements.

' Oftentires in cunducting thess mvcsugauons, the audll cormmitter

riay sesk assistance from outside counsel and other experts such as

forensic accountants, if necessary. The auditor may consider

* “requesting that the audit committee keep, the auditor apprised of the

progress of the investigation and to facilitate discussions coneeming
th:; mvcsugauun between outside counscl and the audztor.

At r.hc ccmclumcm of the imvestigation, the auditor should consid-
er requesting that he or she attend the investigative team’s pre-

' 'zentatmn to the audit mmrmmc and documcntmg the dxscusswn.

- After the audit committes has invcsugatcd the possfblc xllegal act

and presented the scope of their procedures, theit conclustons and -

any remedial actions to the auditor, the anditor should avaluate
the conclusions and determine how they affect the audit of the

 financial statements. The auditor should coordinate with the
" appropriate level of senior managcment andd/or the audit commit-

. amounts for tax purposes and under “cost plus” conu'acts or other
gimilar mua.nons that app]y

tee, based upon the facts and circumstances, to facilitate the adie

tor's consultation with the client’s outside legal counsel about the
legal ramifications of the possible illegal act, inchuding, for exatn-
ple, whether there is 2 penalty which might attach to the iliegal
act and, if so, the smount, or whether the transaction(s) in quese
tion has sipnificance with respect to deductbility of sated

Bast:d on th&w discussions and the results of the | mvesuganon, the

anditem shwnld xennnn s weed f60 @i nd 0 @ T

control _deﬁc.iencies, and/ot modifications to the audit report.
Depending on the results of the investigation, the auditor may
also need to consider whether to withdraw from the engagement.

f the client fails to give the occurrence of an illegal act the appro-

priate level of congideration or fails to take the steps déemed war-
ranted; the suditor should consider the implications of the illegal

aclin relation to his or her initial e:valuatlom and rbavaluats

LIS

diselosures in the financial statements, commumcauon of internal .

' Engagemem risk. :

» Relianzce on management’s mle in the ﬁmctmmng of mtemal _
caontrol. . _ »

+ Relionce on management 8 representations.

¢ Validity and propne:y of other similar ttansactions.

Additionally, the auditor should consider whether any concerns

might be mitigdted by the perfcrmance of additional substantive
audit pracedures.

The ayditor Should_ be sure that the company‘s board of directors
or audit committee is fully aware of the possible consequences of
the act and has formally approved the course of action to be fol-
lowed, wh::n thc circumistances 80 warrant. ‘
Mzﬂ_ngk o

The materiality of an illapal sct cannct be appmpnaraly assessed by

‘considering only the quantitative effects; the gucitor must also eon-
‘sider the qualitative effects of the illegal act, These effects may often

be found to overshadow the act's immediate effect, Accounting and

* disclosure ramifications of loss contingencies associated with illegal

acts should be considered in accordance with FASE Stement of
Standards No. 5, Accounting for Contingencies. The determination
of the significance of potential illegal acts will generally emml con- .
sultation with the chent‘s lsgal counsel,

Immamna.l 1llega1 acts

" The aggregate of all immaterial illegal acts should be eva]uamd m

relation to the materiality level for the financial statements as &'
whole, The auditor should consider the effect of each individual
misstatement and consider recording an individual misstatement. .

that. has a material effect on.an individual account or group of

accounts, evett though that individual misstaternent may be offset
by other unadjusted misstatements. The auditor needs to also con-
sider the qualitative aspects of the illegal act such as how the ille-
gl aor affects the auditor’s ability to rely ot managc:mant repre-
'-.E.Iltdﬂ()ﬂ‘}

Disclosure of illegal acis to third parties

Disclosure of an illegal act to parties other than the client’s audit.

compmitiee is 1ot ordinarily part of the auditor's responsibility,

and such disclosure would normally be precluded by the suditor's
ethical or legal obligation of confidentiality, unless the matter
affects his or her opinion on the financiat statements. The anditor
should rccogmze, however, that a duty to notify parties outside

b oy o B e e o8 e ol
may include the following:

+ To a successor auditor when the suceessor makes | mqumes in’
accordance with AU section 315, Communications Between
Predecessor and Successor Auditors. Tn accordance with AU
section 313, communications between predecessor and suc.
cessor auditors require the speeific permission of the client,

= ‘In response to a subpoena,

To a funding agency ot other specified agency in accordmcc

with requireinents for the audits of entities that receive finan-

S I
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cial assistance from & povernment agency. Government
Auditing Standards state thet the client may be required by lz.iw
or regulation o repoft illegal acts to specified external parties
(for example, to a federal inspector general or a state atlorney
general) and that if the client fails to réport snch acts, then the
anditor should report the illegal acts directly to the external
“party specified inthe law or regulaton. Additionally, wheén an
*illegal act.involves assistance received directly or indirectly
from & government agency, auditors may have 1 duty to repoit
it direetly if management fails 1o take approprizte sieps to rem-
" edy the illegal acis that the auditor reported to k. See Chapter

. 5 of Government Auditing Standards and the AICPA. Audit

Guide Government Auditing Standards and Circular A-1 33
"Audirs for additional guidance. .

Because potential conflicts with the auditor’s ethical and legal

obligations for confidentiality may be complex, the auditor mey

" wish 1o consult with his ot her legal counsel before discussing

‘illegal acts with perties outside the client.

‘Reporting considerations - _ :
The auditor may be faced with various reporting issues as
result of becoming aware of acts that he of she suspects may be
illegal. Depending upon the particular circumstances, the, audi-
tor may consider modifying the auditor’s report. Such modifica-
tion may result from one or more of the following considera-
tions. - ‘

N,

Generally, the auditor should disclaim an opinion on the financial
statements when preciuded by the elient from applying all the
procedures considered necessury in the cireumstances, Io situe-
tions not involving a cheni-imposed scope restriction (e.g
appointment of the auditor after the client’s physical inventary
has been taken) and depending upon the auditor’s assessrent of
the importance of the omitted procedures, the auditor may con-
sider qualifying the opinion or disclaiming an opinion. Tn the lat-
ter case, the decision should raflect the auditor's asssssment of

the significance of the matter to the particulsr entity and the per-.
vasiveness and magnitde of the potential direct and indirect

effects of the acts in question on the client's financial statements
" taken a5 a whole, E :

Departurs from generg!!'y ancepted agl counting p_rincip_lcé :

When the auditor has been. able to conduct the audit in accor-
dance with generally sccopted auditing standards and concludes

an even! or transaction has not been properly accounted for of dis-

closed in the financia) statements, the auditor may qualify the
" opinion or issue an adverse opinion depending upon the magni-
tude of the potential effects of the event or transaction. If the
. departure from generally accepted accounting principles results
. from inadequate disclosure, the auditor’s modified report should
provide the information omitted by the client. o

- ar digclaim an opinion 10 adequately reflect the uncertainty. -

Inghility tb detexmins materiality of an illegal at

In the event that the auditor is unable to concluds a5 to the maté- -

ridlity of a0 illegal act, the anditor should modify his or her report

Client refusa] 10 aceept rapoft -
Tf the client refuses to ascept a
a client-imposed seope restriction or a departure from generilly

accepted accounting principles, including inadequate disclosure,

the wuditor shonld withdraw from the engagement. If a client
refuses to accept a report that has been modified for other rea-
sons, the auditor may have no alternative but to Wwithdraw from
the engagement, In any case of withdrawal, the reasons for the
withdrawal should be indicated in writing to the audit committee,
Deciding whether there is a need to notify parties’ outside the

auditor may have a duty to notify pargies outside the cliont.

s nerf 1 OVErTmen, BRI

Auditors performing audits under Government Auditing Standa

also must issue 8 report on internal conteol over financial reporting

and on compliance and sther matters that reports on the scope and
results of testing of the audites’s interal control over financial
reporting and compliance with laws, regulations, ind provisions of
contracts or ' grant agrecments, The AICPA Andit Guids,
Gavernment Auditing Standards and Circular A-133 Audits pro-
vides additional guidance on the auditor’s responsibilities with
regard to this report. - o s :

Documentation o o
The audit documentation should include appropriate documenta-
tion with respect to: ' e S

pliariee with laws and regulations.

+ Company policies relative to the prevention of illegal acts, and .

the use of ditectives and periodic répressntetions concetning
eomplisnce with faws and regulations, _ ‘

» Circumstances identified that indicate the possible existence of
illegat acts and conclusions reached thereon, if spplicable, -

¢ ‘The auditor's asscssment of the procedures performed by the

" company to determine that the illegzl act was propetly
accounted for and disclosed, if applicable.

+ Whether aty uncorrccied misstatements appedt to represent
illegal acts, if applicable. Ca
¢ Written representation from management coneetning the sbsence

" of vivlations or possible violations of Jaws and regulations.

» Discussions with management, the audit commities, and, if
applicable, the board of directors. - : _

» Representatjons from the audit committee regarding satisface
tory completion of any investigations into possible illegal acts
undertaken at their direction and satisfactory resolution of the
matters identified in the investgation, if applicable.

report that has been modified fnr. _

client's organization of an illegal act is the responsibility of ‘the” .
company’s management, However, as previously indicated, the

"+ The required inquiries related to possible illegal acts and com- o '



Please refer to the September 16, 2004 Report on Investigation by Vinson & Elkins
L.L.P., which can be found on the City of San Diego Official Website, by clicking on
“More News & Announcement/Press Releases...,” then “Citywide Press Releases,” then
“2004 Press Releases,” then “Vinson & Elkins Financial Disclosure Report,” or by going
directly to: http://www.sandiego.gov/press/retirement040916.pdf

- EXHIBIT NO. 5






ATTORNEY TO CLIENT .-
' CORRESPONDENCE

FOR CONFIDENTIAL USE ONLY

foice -of'_ ‘ -
. The City Attorney - - - .
' Clty ofSan Dlego :
v MEMORANDUM
' o MS59

(619) 236-6220

DATE:  November23, 2004
- rI“O.: R ~Council MemBer Donna Frye
- FROM: . City Attorneyb

‘i ,_: SUBJECT: . KPMG/V inson & Elkins Addi’;iOn_al .Iilvestigati'on '

.You requested a copy of the Work plan for the additional 1nvest1gat10n to be performed by
Vinson & Elkins with respect to the audit by KPMG. Enclosed please find a copy of the plan,
“prepared by attorneys and.consultants for the City and thus within the protection of the attorney
‘work product privilege and the attorney-client communication privilege. This information is

© very sensitive at this time, and premature release of the work plan could frustrate the ability to

timely complete it (as it would gwe potential subjects of the investigation advance notice of how -
- the City intends to address certain issues or convey the plan to third parties intent on frustrating
the successful completion of the. aud1t) Such frustration of purpose could be perceived as

. interfering with the on-going SEC and U.S. Attorney 1nvest1gat10ns We ask that you treat this _:

mformatlon in the strictest conﬂdence . ‘

g 'CASEY GWINN Clty Attorney

Leslie J. Girard, Assistant City Attorney



L .

" Council Member D <_5nna Frye
. November 23,2004 -
.‘Page 2. . -

LIGljg

Enclosure

cc: ‘Paul Maco, Esq.

- Ken McNeil,-Esq.
- Marc Seltzer, Esq.
John Garvey
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‘ EXHIBIT7



(N R R .

—

report of stale information concerning the views of the SDCERS é;tuary on the novel 'approach
adopted for System funding, Counsel insisted on additional due diligence ‘before approving the

~offering.  In the resulting review, the City’s internal and external auditors discovered errors

throughout the footnotes to the City’s financial statements for fiscal year 2002. Although there is no
reason to believe that any of these largely random and (judged from their effect on the City’s balance
sheet) immiaterial errors were intentional, the volume of mistakes raised serious questions about the

 efficacy of the City’s internal controls for financial reporting. As noted above, on January 27, 2004,

the City provided detailed public disclosure of these errors and an exposition on the funded starus

.of SDCERS, correcting certain omissions in the City’s previous disclosure.

- Based upon our investigation, we conclude that the City’s procedures, policies and practices
for disclosure and financial reporting are inadequate in major respects. Undermining the r_eli_abﬂi‘ty
of its public disclosure have been, among other factors, the City’s excessive reliance on outside
professionals to generate its disclosure documents, its lack of procedures to verify the accuracy of
those documents and the absence of high-level oversight to judge the clarity and completeness of
information proyided to the investment markets. More generally, City administration had adopted.

‘2 minimalist approach to public disclosure, providing the public with negative information only
when it has felt legally required to do so. The result has been a series of damaging revelations, made
‘without advance warning and in a manner allowing the City to have limited control over the way in
“which the information is interpreted. This, in tutn, has led to a decline in trust between the City
- and the investment markets that must be carefully addressed to restore to the City its former

reputation as among the most financially solid and reliable of California municipalities.



Please refer to the 2005 City Attorney’s Interim Report #1, which can be found on the
City of San Diego Official Website, by clicking on “City Attorney,” and is listed under
“City Attorney Releases Special Reports,” or by going directly to:
http://genesis.sannet.gov/infospc/templates/attorney/pdf/interim_report 01 14 _05.pdf

Please also refer to the 2005 City Attorney’s Interim Report #2, which can be found on
the City of San Diego Official Website, by clicking on “City Attorney,” and is listed
under “City Attorney Releases Special Reports,” or by going directly to:
http://genesis.sannet.gov/infospc/templates/attorney/pdf/secondinterimreport.pdf

Please also refer to the 2005 City Attorney’s Interim Report #3, which can be found on
the City of San Diego Official Website, by clicking on “City Attorney,” and is listed
under “City Attorney Releases Special Reports,” or by going directly to:
http://genesis.sannet.gov/infospc/templates/attorney/pdf/thirdinterimreport.pdf

EXHIBIT NO. 8
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Pension lnvestrgators crrtrmzed anew | Flrm is seekmg more legal help, [1,6, 7
~ Edition] '

Philip J. LaVelle. The San Diego Union - Tribune. San Dlego Callf Apr 23, 2005 pg B.2.1.7
~Abstract (Document Summary)y

Yesterday [Michael Aguirre] said the move conﬂrms that the firm has the same problems wrth the depth of
Vinson & Elklns work product that KPMG, the city's outS|de audltor expressed last fall,

"Vinson & Elkins' lack of mdependence was well-known to KPMG and to the audlt commlttee before the audit
committee S|gned on," Agu1rre said.’

Kroll was hired by the city in February to review internal investigations into city finances by Vinson & Elkins and
. the City Attorney's Office. The company will also provide consultlng assxstance regardlng internal flnancral-
control deficiencies at C|ty Hall. ‘ . .

Full Text (598 words)
Copyright SAN DIEGO UNION. TRIBUNE PUBLISHING COMPANY Apr 23, 2005
Edltlons vary

_ Consultants hired to review mternal lnvestlgatlons into. San Diego CIty finances want to brlng more Iawyers into
~ the mix, reapening debate over the work of Vinson & Elklns a Washtngton law ﬁrm paid nearly $4 millionto
‘ study Clty Hall's flnanCIal practlces v

‘The debate over its work is also fueled by revelations that its latest mvesttgatlon into whether anyone at City
Hall broke the law, may be presented to the city's audit commlttee orally and not in wntmg

Clty Manager Lamont Ewell defended the pace of internal mvestlgattons mto city f inances, saymg auditors are .
makmg progress. But he did not say when their work wnll be done 3

City Attorney Mlchael Agurrre said the move to hire more lawyers and the absence ofa wntten report by Vmson
& Elkins, means long overdue audits of the city's books may be many months from completlon

"The crty has wasted $4 million on Vmson & Elklns and now we Iearn that we're not going to ever see their
- written report addressmg whether there were lllegal acts or not," Agurrre sald yesterday

FVmson & Elkms lawyer Paul Maco decllned to comment.

. Ewell said hmng more outside lawyers is consnstent WIth City Hall's contract w1th Kroll Inc the consultmg firm
“ that has prowded the crty s three member audit committee.

Ewell also said an oral report wouId be acceptable accordlng to what he was fold by Lynn Turner, a Kroll semor
adviser Ieadmg the audit team .

"From an audltlng investigative report, you're looking at the work product the methodology of gettlng there Tiow
you test somethlng," Ewell said. "So it's not so much a written report "

In a letter to Kroll on Thursday, Aguirre objected to hiring more outside lawyers, calllng the move unnecessary
and one whlch must be approved by the mayor and C|ty Councﬂ

Yesterda_y Aguirre said the move confirms that the firm has the same problems with the depth of Vinson &.

Ex Ip

http: //pqasb pqa:rchlver com/sandlego sub/doc/826484091 htm1‘7MAC—b0296bcc77ca86d10 -~ 5/9/2005
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 Elkins' work product that KPMG the Gity's outside auditor, express_ed last fall.

Turner denied in an interview Thursday that there are significant problems with Vinson‘ & Elkins.
. KPMG has been working on - but has not finished - audits of the city's 2003 and 2004 books. The absence of
these reports led one major-Wall Street credlt-ratlng agency, Standard & Poors to suspend its rating of the city

in September

A letter from KPMG in October that exptessed concerns with Vinson & EIk|ns said the audlts cannot be
completed until the possrblllty of illegal acts by city officials is explored.

 The previous month, Vmson & Elkins issued a volummous reportt finding W|despread |rregular|t|es in the city's
financial reporting pract|ces but no evrdence of wrongdomg : . .

Vlnson & Elklns was hired last yedr to represent the crty in talks with the Securities and Exchange Commission.

'_ ,The SEC is mvestrgatrng possible secuntles fraud related to the city's failure to disclose troubles at the $3 6
bllhon San Dlego City Employees Retirement System in documents provided to investors.

The FBI and U S. Attorneys Office are also investigating the pensnon system whrch has a $1 4 bl|||0n deficit,
and the city's financial practlces :

in the wake of KPMG' letters, the city dtrected Vinson & 'Elkins to look into posSible illegal acts

"Vinson & Elkins' Iack of independence was well known to KPMG and to the audrt committee before the audrt
committee sngned on," Aguirre said. :

Kroll was hired by the city in February to'review internal investigations into city finances by Vinson & Elkins and
the City Attorney's Office. The company will also provide consultlng assistance regardlng internal financial-
- control deficiencies at Clty Hall :

Credit: STAFF WRITER

Reproduced WIth permlssron of the copynght owner. Further reproductlon or distribution-is prohibited W|thout

.. permission.
. Companies: . KPMG Internatlonal (NAICS 541211 ), Kroli Assomates (Sic:7381 ), Vinson & Elkms
Section: LOCAL , : -

~ Text Word Count 598
Document URL:

h‘rtp://pqasb'.pqarchiver.com/sandiego-sub/doc/82648409‘1 html?MAC=bc296bee77ca86d10... 5/9/2005
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 Apdit Commbtee of the City of Ran Diego
~ ofo Mr, Troy A Drahlberp .
Ksoll Ine, . , '
. 660 Bouth Figueron Street - Ofh Floot
" Los Angetes, CA 80017 ' :

Re . Terms af Engagement &8, Coursel lo the A

‘Miembers of fae Audit Commitiec:

WiLLI{__IE'FARR & GALIAGEIER#E |

May. @7 2005 78: 83AM

Coriwe
-

Micwann R, Youwa
213 TR RaNe
nrynrglniltkisnmn .

THT Savmith Avitue -
Kew Surk. MY 1001y S0
Utk M0 YRR RENK)
" AIETTHNMMT

wiit CaMiuea af the ¢ity of San Diego

. This lew‘conﬁrms e Mms‘of our engagement by the Audit Commitsse of the CM of Ban Diegd (the

=Aldit Commitee™).

The pu:pdéa of our cugagerciéz&t is w0 essist the Audit C

omunittee in cormection with fpancial reporting

. and ofher issues that have arisen soneeming the San Diego Clty Employess' Retirement System
—— (“SDCERS™, The soops of out engagemen will inciude covnsel and aseletance to the Andit

Committez in sonnesetion with its independont investgation imto 8D

will algo include other meters that, in the judgment of th

repott exslusively 1, the Audit Commitiee. Accordingly,
from the Mayor of San Diego, the San Diego Ciiy Counpil,

© pgencies, snd elected city officials,

CERS finances and disclosure, It
e Audit Committee,

; may Fequire mquicy or
{avestigation. In our capacity as counssl to the Audit Co

mmittee, we are being enguged by, and will - ’
we will serve with complete independenss
the City, and the City's depestments,

e will foflow the convention of charging for services basad on hdurly Totey (subjac;. w0 revision on an

e asis om October 1) which, et presamt, range from §560 ta §825 for partners, $240 10 $555 for

associates, and §110 th $200 for legal aasiatants and others. We will also follow the conventionof

. ipcluding with our bill & statement for digbursemnents, costs, end other sharges ineurred which nommally

' include such things ns duplicating, Jong diEtanos telsphone, compwterized legal reseerch, wavel, and -

other such expenses. The Audls Committae witl be entitled,
amoumis Fom $1,0600 to 55,000, w0 saal ovhipation in aceor
* Chigf Administrator of the New York courts, Wedon
 sttorney-client relationship with any persons of entities

ol consinus

in the event of & fea dispute involving -
dance with Part 137 of the Rules afthe
this engégament 62 STSEUNE 81

other then the Audit Commpitee. o =~

Although we are sgrﬁng as counsel o the Audit Commitise, paymemt

' responsibility of the City and, by signing and thereby acknowledging its payment obligations wnday

of our bills is to be the,

this engagement Jetter, the City throngh e duly smherized representative agress to fulfill that -~

T NEe YoRK FAUNETGN  PAMS  Lounoxk  Miian RO

ME  FRARKFuURT  DRUSSDLE

Y o

P4
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May 08 0% 0p18a  Cly of Ben Disge ) ST 5182365066 i S S

Audit Comities of the City of Ban Dizgo
ofo Mr. Troy A. Dahlberg
Kroll In¢, '

April 19, 2005
Pape'd

" responsivifity. Wewill transmit bills manthly, or mors frequently depending wpon the level of activity,
by sending them 1a P. Lemont Ewell, City Manager, A copy willbs tratiemitted to the Andit
Committee ag well. Payment wilt bo due pa later than 15 days sftet the date upon which & bill is
tranamitted, ‘We ghall Tequire the &ill payment of any indebtedngss prior to the iszurnes of any mpert”
il we may Sop wirk at any time in the gveat of a payment delinguensy, We may also reeipn this -
engagement for any reasos in our sole disaretion within five business deys after prior written notice,

Shonld any effort be made (a) either by subpotnd, diseovery demand or otherwise v gain access 10
information, materials, dociments, Work product or information of any kind in the possession of
Willkle Farr & Gallagher LLP ("WF&G") that hes been generated, obtained or Jeared as & result of

* ths wotk performed by WF&l under the enpagement, or (b) 1o otherwise prevent, interTipt or interfere
with the parfurotance of WFE&G's work In cannection with the engagement, whther by judicial aetion .
or other means, then in such ovent, subject to the other provisions of this letoe, to the extent feasible
and permiszible by law we ghad] promptly notify you and fallow lawfal directions from you with

respect {0 our respanss 1o any queh offort, The City agrees to.pay, reinburse, indenmify and hold
. parmiess WF&C for all costs and cxpenses (inclisiibg time therges, fees, disburscments, and -~
'reasomable attornay fees) thet may be incurred ar gancrated by the firm in vornection with, ot that may
arise out of o relate to, anty effort ymdertuken in response lo gmy such effort or judicial action of '
pumuantmmydheuﬁmﬁumyom o : S

The City ngress 1o ingemnify and hold harmless WF&G for any claims or judgments sgainst WEEG

A3 out of this eugagement, including Taontaly reimbursemmeny for all WE&G time charges, fegs,
costs, stomey fors and dishursements and defense or other costs, urlses and priil it were to be finally
adjudicated that WR&G's actions were neglipent, tortious or beyond the scope of the engapoment,

We are prepared 10 commence work iranediately upan peceipt of & $250,000 retainer which we will
1ol watil the conciusion of the engegetent and thereapon cither yemmn o the City or #pply to the final -
. involog(s), - : - AR .. e '

W Took farward to beiny of servien 10 the Audit Commitiee.

13512862
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Benlto Romano
Partner -
bromano@WIllkle com

" MAIN OFFICE:
New York
Willkie Farr & Gallagher LLP
787 Seventh Avenue’
- New York, N.Y. 10019- 6099 u.s. A
T 212-728-8258
F 212-728-9258

Benito Romano is a part'ner in the'Litigation Department of Willkie Farr & Gallagher LLP in New York.. Mr. Romano
specializes in complex criminal and ClVll lltngatlon in all phases leadmg to trial, mcludmg cnmlnal and regulatory
|nvest|gat|ons

: Selected Profess:onal and Business Actlwtles : : .
Mr. Romano is a member of the American Bar Association, Section on White Collar Crlme Practice; the New York
State Bar Association, Section on Trial Practlce, the Federal Bar Council; and the Association of the Bar of the
City of New York, Chair, Litigation Commlttee He serves as a member of the Maglstrate Selectnon Panel for the
Southern District of New York

Over the last decade, Mr. Romano__has been a lecturer or participant in panel discussions before'practicing
attorneys on numerous topics related to federal criminal law. :

Prior Experience o :
Prior to his return to private practice Mr. Romano served as United States Attorney, representing the United
States in all criminal and civil court proceedings in the Southern District of New York. He supervised
approximately. 160 Assistant United States Attorneys in the Criminal and Civil Divisions of his office. Prior to :

* assuming the position of United States Attorney, Mr. Romano served in a variety of supervisory and executlve '
positions in that ofﬂce

Education -
. 1977, Columbia Unlver51ty School of Law J.D.
T 1972 New York UnlverSIty, B.A,

- Bar Admlssmns_.
New York, '1977

' .Courts
United States Court of Appeals 2nd Circuit, 1984

United States Court of Appeals, 6th Circuit, 1991
United States District Court, Eastern District of New York, 1994
United States District Court, Southern District of New York, 1977

=
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: ;‘fConsultants h:red to review- mternal investigations into San Dlego city finances want to-bring more
- lawyers into the mix, reopening debate over the work of Vinson & Elkins, a Washington law ﬁrm

paid nearly $4 mllhon to study Clty Hall's financial practlces

The debate over its work is also fueled by revelations that its latest lnyestlgatlon, into whether

anyone at City Hall broke the law, may be presented to the city's audit commlttee orally and not in
wr|t|ng : :

City Manager Lamont Ewell defended the pace of internal lnvestlgatlons into city fi Fnances, saying
audltors are making progress.. But he did not say when their work will be done.

City Attorney Michael Agu:rre said the move to hire more Iawyers, and the absence of a written
report by Vinson & Elkins, means long- overdue audits of the city's books may be many months
from completion. . :

"The city has wasted $4ﬁmillion on Vinson & Elkins, and now we learn that we're not going to ever

see their written report addressing whether there were iliegal acts or not," Aguirre said yesterday.
Vinson & Elki'ns Iawyer PauI Maco declined to comment.‘

Ewell said hiring more outside Iawyers is consnstent with Clty Hall's contract W|th Kroll Inc , the

consultmg firm that has prov1ded the city's three-member audit committee.

Ewell also said an oral report would be: acceptable, accordmg to what he was told by Lynn Turner, a
Kroll senior adv1ser leadlng the audit team :

' "From an audltmg mvestlgatlve report you're looking at the work product, the methodology of"
. getting there how you test something," Ewell sald "So it's not so much a written report "

Ina Ietter to Kroll on Thursday, Aguirre obJected to hlrmg more outside lawyers, calllng the move
unnecessary and one which must be approved by the mayor and'City Council. :

Yesterday Aguirre said the move confirms that the firm has the same problems with the depth of

. Vinson & Elkins' work product.that KPMG, the city's outside auditor, expressed last fall, _

PO

Turner _denied in an interview Thursday that there are significant problems with Vinson & _Elkins.‘

'KPMG has been working on - but has not finished -- audits of the city's 2003 and 2004 books. The
absence of these reports led one major Wall Street credit-rating agency, Standard & Poor's, to
suspend its ratmg of the-city in September

A Ietter from KPMG in October that expressed concerns with Vinson & Elkins said the audits
cannot be completed until the possibility of illegal acts by city officials is explored. :



. The prewous month, Vinson & Elkms |ssued a volummous report ﬁndmg WJdeSpread |rregular|t|es -
in the c:tys ﬁnanCIal reportlng practlces, but no ev:dence of wrongdomg : . '

Vinson & Elkins was hired last year to represent the C|ty in talks with the SECUrltIES and Exchange .
: Commlssmn . . :

~ The SEC is mvestlgatmg posslble securities fraud related to the city's failure to disclose troubles at
the $3. 6 billion San Dlego Clty Employees Retlrement System in documents provided to investors.

The FBI and U.S. Attorney's Ofﬁce are also investigating the pensnon system, which has a $1 4
billion deficit, and the city's. f‘nancral practlces

In the wake of KPMG-letters, the c':i'ty directed Vinson & Elkins to look into possible illegal vacts.

"Vinson & Elkins' lack of mdependence was weli- known to KPMG and to the audtt committee
’before the audit committee sngned on," Aguirre said,

Kroll was hired by the city in February to reyiew internal investigations into city finances by Vinson-
& Elkins and the City Attorney's Office. The company will also provide consulting assistance
regarding internal financial-control deficiencies at City Hall.

lEditions 'vary_ .

Document SDU0000020050425214n00038
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WILLKIE FARR & GALMGHEB u»

Michael R Young

Partner
myoung@wiilkie.com

MAIN OFFICE:

New York

Willkie Farr & GaIlagher LLP

787 Seventh Avenue

New York, N.Y. 10019-6099, U.S.A.
T 212-728-8280

F 212-728-9280

Michael R. Young is a litigation partner specnallzmg in securltles and financial reporting with a partlcular empha5|s
in accounting irregularities. - :

- His practice focuses upon the representation of offlcers, directors, audit comm|ttees, accounting firms, outside
" professionals, and companies in securities class actions, SEC proceedings, and special investigations. His trial
work has included financial reporting matters in federal, state, and bankruptcy courts throughout the United
States, including the first class action tried to a jury pursuant to the Private Securities Litigation. Reform Act of

1995. His appellate work has mcluded matters at all levels of state and federal courts

Mr. Young is a member of the Finanaal Accounting Standards Advisory Council to the Financial Accounting
Standards Board and also serves as counsel to the American Institute of Certified Public Accountants. He has
been ranked by Chambers. (USA) among the |eading attorneys practicing securities litigation and has been
named by Accounting Today as one of the “top 100 most influential people-in accountmg " Heis also a member
of the New York Mayor's Advnsory Committee on the Jud|c1ary

Selected Professional and Business Activities
A frequent author on the subjects of financial reporting, audit committee effectiveness and the role and )
~ responsibilities of.the independent auditor, Mr. Young’s publications include The Financial Reporting Handbook
_{Aspen 2003) and Accounting Irregularities and Financial Fraud (Aspen 2d ed. 2002). He has also submitted
testimony in hearings before the Senate Banking Committee’s Subcommittee on Securities, the Blue Ribbon
Committee on Improving the Effectiveness of Corporate Audit Committees of the New York Stock Exchange and
the National Association of Securities Dealers, and the Panel on Audit Effectiveness of the Public Oversight' Board.

Selected Significant Matters '
Congressional»and Regulatory Test_imony

e Hearing on Adapting a 1930's Financial Reportlng Model to the 215t Century, before the Subcommlttee on
Securities of the Senate Banking Committee (convened by. Senate subcommittee to explore potential
innovations in financial reporting to address concerns regarding accountlng irregularities, earnings
management and stock market volatility)

¢ Hearings before the Blue Ribbon Committee on Improving the Effectiveness of Corpvorate Audit
Comrittees of the New York Stock Exchange and the National Association of Securities Dealers (written
testlmony provided to blue ribbon panel at the request of the SEC)

e Hearings before the Panel on Audit Effectiveness of the Public OVEl‘Slght Board (panel created at the
request of the SEC to study potential lmprovements to the outsnde audit function)

Legislative and Regulatory Pronouncements
Assisted l'n preparation and/or'enactrnent of:

. Private Secuntles thlgatlon Reform Act of 1995 15 u. S C. § 78j-1 (Supp 1996) (federal securities reform

Iy |
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legislation passed by Congress over veto of President_-_Clinton in December 1995)

. Securities Litigation U_niform Standards Act of 1998, S. 1260, 105th Cong., 2d Sess. (federallsecurities
refo'rm legislation enacted to further implement objectives of Private Securities Litigation Ref'orm Act)

s Uniform Accountancy Act, see Accountancy Law Reporter 1031-1050 (CCH) (unlform act governmg
certification and practice of CPAs, presently enacted in whole orin part m most states)

~» Statement on Audltlng Standards No. 53, The Audltors RESDonSlbllltV to Detect and Report Errors and
Irregularities

e Statement on Auditing Standards No. 54, Illegal Acts by Clients

"e Statement on Auditing Standards No. 55, Consideration of Internal Control in a Financial Statement Audit

» Statement on Auditing Standards No. 57, Auditing Accounting Estimates

. Statement on Auditing Standards No. 58, Reports on Audited Financial Statements

. Statement on Auditing Standards No. 59, The Auditor’s Consideration of an Entity’s Ability to Continue as
a Going Concern ' ' ' '

. Staternent on Audltlng Standards No. 60, Communication of Internal Control Related Matters Noted in an
© Audit’ : ' ' o

s Statement on Auditing Standards Ne. 61, Com'm_unication With Audit Committees

» Statement on Auditing Standards No. 65, The Auditor’s Consideration of the Internal Audit Function in an
Audit of Financial Statements -

¢ Statement on Auditing Standards No. 69, The Meaning of Present Fairly in Conformity With Generally
Accepted Accounting Principles in the Independent Auditor’s Report

s Statement on Auditing Standards No 82, Consideration of Fraud in a Financial Statement Audit; see
AICPA Professional Standards AU §§ 316-623 (professnonal standards constltutlng Generally Accepted

Auditing Standards)

» Interna) Control -- Integrated Framework (prepared by the Committee of Sponsoring Organizations
- pursuant to recommendations of the National Commission on Fraudulent Financial Reporting)

* AnAct Relatino to the Sale of Certificates of Deposit, 31 Iowa Code §§ 534.702, 534.704 (1993)
(amendment to Iowa banking code exempting certain broker dealer activities in connectlon with brokered
CDs)

e An Act Concerning Accountants’ Lnablllty, N.J. Stat. C. 2A 53A 25 (amendment to New Jersey state code
- limiting non- perlty actions against accountants) .

Accounting Investigations =
Participated in investigation_s' or inquiries into potential accounting issues involving:

¢ HealthSouth Corporation; Enron Corporation; Xerox Corporation; Cendant Corporation; Edison Schools
Inc.; Just for Feet, Inc.; »La'n'cer Corporation; Janus Funds; Metromedia Fiber Network, Inc.; Elan
Corporation; Footstar, Inc.; Anicom, Inc.; Gemstar-TV Guide International, Inc.; Med Diversified, Inc.;
Emex Corporation; Gerber Scientific, Inc.; Interpool, Inc.; Lucent Technologies Inc.; Health Management,
Inc.; Twinlab Corporation; Cumulus Media, Inc.; Worldwide Xceed Group, Inc.; Breed Technologles, Inc.;
Informatlon Management Assocnates, Inc.; and Sharp Internatlonal Corporation. -

http://www,willkie.com/attorrteys/bio_detail;aspx?iEmployee;ID=323144605 | . 5/7/2005
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Litigations

. In re The Leslie Fay pagi_e_g, Inc Securities Litigation No 92 Civ. 8036 (S D.N.Y.) == Representlng
defendant accounting t‘rm in $76 million securities class actions arising out of accounting irregularities at
‘Leslie Fay: See In re The Leslie Fay Cos. Sec. Litig., 918 F. Supp. 749 (S.D. N Y. 1996); Wall Street
Journal, Mar. 28, 1995, at 1, B1; Wall Street Journal, Mar. 29, 1995, at B10: Wall Strest Journal, Apr. 7,
1995 at B4, Amencan Lawyer, June 1995 at 101; New York Law Journal, May 2,1996,at3 - :

e Inre Health Management, 1Inc. Securlties Litigation No. 96 CV-889 (E.D.N.Y. ) -- Representing defendant
accounting firm in four-week jury trial of securities class actions arising out of discovery of accounting .

irregularities at Health Management, Inc. See In re Health Management, Inc. Securities Litigation, 184
F.R.D. 40 (E D.N.Y. 1999); Wall Street Journal, Feb 28, 1996, at B6;. Wall Street Journal, Oct. 28, 1999

. Today Nov. 22, 1999, at 3; Journal ofAccountancy, Feb.. 2000 at 15

o Inre Fine Host Corp_. Securiti_e_s__i;tigatign, No. 3-97CV02619-ICH (D. Conn.) -- Representing defendant
company in $175 million securities class actions and bondholder actions arising out of discovery of
" accounting irregularities and subsequent restatement of earnings. See Wall Street Journal, Dec. 15, 1997,
at A8; New York Times, Dec. 16, 1997, at D12; WaII Street Journal, Feb. 9 1998, at 1, C17; Forbes,
" March 23 1998, at 124. -

¢ In re Candie’s, Inc. Secunties_LMation No 99 Civ. 3618 (S D.N.Y.) -- Representmg defendant company,
officers, and directors in securities. class actions arising out of discovery of alleged accounting |rregularxt|es
at Candie’s, Inc. See Wall Street Journal, June 16, 1999, at B13; Wall Street Journal, June 28, 1999, at
. A8; Wall Street Jourpal, Sept. 23, 1999, at B19; New York Post, Sept. 23, 1999, at 38

o Inre Twinlab Corp. Securities Litigation, No. 98-CV-7425 (E.D.N.Y.) -- Representing defendant company -
in securities class actions arising out of discovery of alleged accounting irregularities followed by decline in
stock value of $80 million. See New York Observer, Feb. 15, 1999, at 1; Wall Street Journal, Feb. 25,

© 1999, at BY; Newsday, Feb. 25, 1999 at A52; Newsday, Mar. 29, 1999, at C8; Wall Street Journal, Feb.
14, 2000, at A34 '

o Inre Alert Securities Litigat on, No. 92-Z2-9150 (D. Colo.) -- Representlng defendant telecommunicatlons
company in $250 million multi-district securities class actions. See New York Times, Jan. 12, 1992, at 3-
15; Los Angeles Times, Mar. 3 1992, at D1 : :

¢ Inre Mid-American Waste Systems, Inc. Securities Litigation, No. 97-325-AJL (D. N.J.) -- 'Representing
defendant ofﬁcers and directors in multi- district securities actions arising out of alleged fraud in

director and consultant in investigation and muiti-district securities class actions arising out of discovery -
of accounting irregularities at Physician Computer Network, Inc See Wall Street Journal, Mar. 4, 1998, at .
B5, C7; Wall Street Journal Apr. 3, 1998, at BS .

e Inre Phy5| ian. Computer Network Inc. ¢ Secunties ies-Litigation, No 98-981-MTB (D N.J.) -- Representing

o Inre Safety Components Internatlonal, Inc. Securities thigation No. 2000-82-AJL (D N.J.)---
Representing defendant company and officers and directors in secuntles class actions ansmg out of
aileged accounting irregularities and restatement of earnmgs : :

) §chwartz v. Dialogic Corp., No MRS-1.-2432- 96 (Super Ct. N.J. ) -- Representlng defendant company and - -
officers and directors in $81 million securities class action aiieglng fraud based on disappomting earnings

issuer, investment bank, officers, and directors in $72 mlliion multn distnct securlties ciass actions

" e In re Union Square Associates Secu Securitles s Litigation, No. 11028 (Dei Ch.) -- Representmg defendant

issuer, investment bank, officers, and directors in $17 million mult| dIStrICt. securities class actiohs -

http://wWw.Willkie.com/attoméy_s[bio_detai_l.aspx?iEmployee_ID=323144"605' B C 5172005
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* Securities Investor Protection Corp. v. BDO Seidman, LLP (S.D.N.Y.) = Representing defendant .
accounting firm in $77 million financial reporting litigation arising out of accounting irregularities and
criminal -misconduct at A.R. Baron & Co., Inc, See Wall Street Journal, Mar. 31, 1998, at B13; New York
Times, Mar, 31, 1998, at D7 New York Law Journal June 12, 2000 at4 New York Law Journal June 28
2000 at 4

. Sulhvan v. Shearson California Radisson Plaza Partners L. P No 89-5472 (C.D. Cal.) -- Representmg
defendant issuer, investment bank officers, and directors in $70 mllllon securltles class actions

s In re Colonial Realty Co., Nos. CV—92-0518561-S to CV-92-0518572-S (Super. Ct. Conn,) -- Representing
defendant AICPA in $350 million securities class actions arising out of accounting irregularities at network
. of real estate development companies. See Waters v, Autuori, 236 Conn, 820, 676 A.2d 357 (S. Ct.
1996); Journal of Accountancy, Nov. 1996, at 94; D. Causey & S. Causey, Duties and Liabilities of Public
Accountants (5th ed. 1995) (Jan. 1998 Supp. at 7); 76 The CPA Letter, at 5 (Sept 1996); see generally
The Hartford Courant Nov 11, 1996, at Al

e Rgbbins v. Koger Propetrties, Inc., No. 95-2882 (11th Cir.) -- Representlng AICPA as amicus amicus curiae
participant before Eleventh C|r_cu1t in appeal seeking to overturn $81.3 million jury verdict in securities
class action against accounting firm. See Robbins v. Koger Properties, Inc.,.116 F.3d 1441 (11th Cir.

- 1997); Wall Street Journal, Mar. 8, 1995, at B8; New York Times, Mar. 8, 1995, at D2; National Law
dournal, Sept. 8, 1997, at B1 ‘

¢ In re Bennett Companies Investors Litigation, No. 96-601927 (N.Y.S. Ct.) ~- Representing defendant
broker in $570 million securities class action arising out of alleged accounting irregularities and Ponzi
scheme at Bennett Funding. See-New York Times, Mar. 30, 1996 at 1-41; Wall Street Journal, Apr. 17,
01996, at 1; Washmgton Post, Aug 10, 1996, at AL

¢ Rabin v. Concord Assets Manaqement Group, Inc., No. 89 Civ. 6130 (S.D.N.Y.) -- Representing defendant
accounting firm in $700 million securities class action : ,

¢ The Hartz Mountain Corp. v. BDO Seidman, LLP, Nvo. 96 Civ. 3042 (S.D.N.Y.) -- Repreésenting defendant
accounting firm in $15 million securities action arising out of tender offer for nonpublic company

e TBK Partners v. ICH Corp., No C-82-0695.(W.D. Ky.) -- Representmg investment bank in secuntles class
actions involving allegedly improper fairness opinion

. Trump v. The Griffin Co., No. 88 Civ. 1870 (S.D.N.Y.) -- Representing plaintiff real estate developer in
* securities action in connection with acquisition of the Taj Mahal casino in Atlantic City. See Wall Street -
Journal, Mar. 22, 1988, at 4; New York Times, May 12, 1988, at D1; Business Week, May 16, 1988, at .
101 .

¢ In the Matter Qf Fred Alger. Management inc., No. NY- 5696 (SEC) - Representmg reglstered |nvestment
- adviser in SE¢. |nvest|gat|on arnsmg out of mutual fund advertlsements

four-week jury trlal ansmg out of action to recover damages allegedly caused by improper.audit of
financial statements. See New York Law Journal Apr 20, 1994, at 21; New York Law Journal, June 2,
1994 at 5 :

e RTICwv. Castellett No. 92-4635 (D N.J. ) -- Representmg defendant accounting firm in $62 mllllon action
- prosecuted by RTC arlsmg out of falled savings and loan association

"« FDIC v. Main Hurdman, No. S-85-5_52 (E.D._Cal.) -- Representing defendant accounting firm in $166
“million, ten-month jury trial prosecuted by FDIC arising out of failure of Continental Illinois National Bank
and Trust Company See FDIC v. Main Hurdman 655 F Supp 259 (E D. Cal. 1987), Failed Bank & Thrift

: leeratmg Profits & Re storlng Corporate Vitalit _y, at xw (1994)

http://www.Willkie.com]atto_r‘neys/bio__detail.aspx‘?iEmployee_]])#323144605 - 5172005
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"o Gee v. Seidman & Seidman, No. 82,365 (Fla. S. Ct.). -- Representing AICPA as amicus curiae participant -
before Florida Supreme Court in appeal seeking reinstatement of jury verdict in action against accounting
firm. See Seidman & Seidman v. Gee, 625 So. 2d 1 (Fla. App. 1992); D. Causey & S. Causey, Duties and
Liabilities of Public Accountants, at 143, 200, 388, 392 (5th ed. 1995); Accountant s Llabllltv Review, at 1
(May 1994); see also WaII Street Journal, Apr 17, 1992, at 88

¢ Ibanez v. Florida Department of Busrness and Professional Regulation, Board of Accountancv, No 93-639
(U.S.) -- Representing AICPA as amicus curiae participant before United States Supreme Court in First
Amendment challenge to state accountancy regulations. See Ibanez v. State of Florida Dep’t of Business &
Prof. Reg., 114 S. Ct. 2084 {1994); Wall Street Journal, June 14 1994, at B10; National Law Journal,
June 27, 1994, at A12

¢ United States-v. Tenzer, No. 96-1653 (2d Cir.) -- Representing AICPA as amicus curiae participant before
- Second Circuit in appeal arising out of Internal Revenue Service action against a practicing CPA

« Kemin Industries, Inc..v., KPMG Peat Marwick, No. 96~ 1093 (S. Ct. IA) -- Representing AICPA as amicus
curiae participant before Iowa Supreme Court in appeal. seeking to overturn jury verdict in- actlon against
accounting firm

¢« > Colorado State Board of Accountancy v. Zaveral Boosalis Raisch, No. 96-SC-579 (S. Ct. Colo.) —~-
. Representing AICPA as amicus curiae participant before Colorado Supreme Court in appeal arising out of
state board of accountancy proceedlng against accounting fi Frm

. In re WRT Energy Securities Litigation, No. 96-3610-JFK (S.D.N.Y.) -- Representing accounting firm to
establish precedent governing confidentiality protections applicable to accounting firms producmg audit
work papers as nonpames to lltlgatlon

as amicus curiae participant before Ohio Supreme Court in appeal seeking to overturn jury verdict in
action against accounting firm. See Scioto Memorlal Hosmtal Ass’n v. Price Waterhouse, 659 N.E, 2d 1268
(Ohio S. Ct. 1996) : :

e Scioto Memorlal Hospital Ass’n_v. Price Waterhouse & Co., No. 94- 409 (OhIO S Ct. ) - Representmg AICPA

o State of Iowa v, Shearson/American Express Co., No. 81-514-A (S.D. lowa) -~ Representing defendant
investment bank in action to enjoin brokerage firm involvement with certificates of deposit. See Iowa v.
Shearson/American Express Co., 408 N.W.2d 363 (Iowa 1987); see also M. Mayer The Greatest Ever
Bank Robbem at 23 (1990)

¢ Holt Leasing_co. v. Main Hurdman, No. 185006 (Cal. Super. Ct.) -- Representing defendant accounting
firm'in action to recover damages ailegedly caused by improper advice as to financial restructuring

e National Medical Transportation Network v. Deloitte & Touche, No. D024940 (Cal. 4th App. Dist.) --
Representing AICPA as amicus curiae participant before California Court of Appeal in appeal seekmg to’
overturn jury verdict in actlon against accounting firm

Selected Publications anci Lectures o ) n
e The Financial Reporting Handbook (Aspen 2003)

s Accounting Irregularities and'Financial Fraud (Aspen 2d ed. 2002)

¢ Accountant Liability in thlqatlon Serwces Handbook: The Role of the Financial Exoert (Wlley 2001)
* (contributing author) .

. Eghteen Safeguards to Corporate SeIf~Invest|gat on, 12 Metropohtan Corporate Counsel 13 (December
2004) ' .

‘ . The Liability of Coroorate Ofﬁcnals to the|r Outsnde Auditor for Fmancnal Statement Fraud 64 Fordham L.
Rev.. 2155 (1996), reprmted in The Best in D&O Dutles and Llablhtles (Bowne 1997) and Corporate

http://WWW.Willkie.conﬂattomeys/oio__detail.aspx?iEmployee_;ID=323144605 572005
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" C piiance How to Be a Good Citizen Corporation Through Seif-Policmg (PLI Supp. 1996)

¢ Financial Reporting and Risk Manage ment inme 21st Centu;y, 65 Fordham L. Rev. 1987 (1997) (co-
authored with AICPA’s General Counsel to present legal precepts underlying risk management proposals
of AICPA S SDECial Committee on Assurance Serwces)

e A Shift in Responsibility for Financial Reporting: The Trend of a Decade (commission'ed by AICPA Center
for Excelience’in Financial Management for presentation at 1998 AICPA Fall National Industry Conference) -

* The Origin of Financial Fraud, 8 Metropolitan Corporate Counsel 14 (April 2000)

o The Audit Committee, Internal Audit, and the OUtSIde Auditor, 8 Metropolitan Corporate Counsel 15 (May
: 2000)

. -Managing an Accounting Disaster, Securities Litigation 2000 '(PLI 2000) ,

Securities Regulation, 1151 PLI/Corp 95 (1999) (commissmned by ABA Section of Business Law for. 1999
Annual Meeting)

¢ The Origin of Financial Fraud: So Who Gets the Blame?, 8 _Metropolitan‘ Corporate Counsel 14 (June 2000) -

e Materiality and Misstatements in Financials: A New SEC Attack Against "Earninqs Manaqement " 7 Panel
Counsel Forum 1 (2000) :

» What Is An Audit Committee To Do?, N.Y.L.J., Dec. 16, 1999, at 1

* When Investors Rely on Financial Projections, 177 J. of Acct. 26 (1994)
¢ The Future of Financial Reporting, 4 Panei Counsel Forum 6 (1997)

¢ Materiality Assessments and Misstatements in FinanCial Statements 7 Metropalitan Corporate Counsel 11
(Nov 1999) : ‘

e - SEC Adopts Audit Committee Rules Based on Blue Ribbon Panel’s Recommendations, 8 Metropoiitan
Corporate Counsel 5 (Feb 2000)

. Chair "Financial Reporting and the Accounting Profession" (panel sponsored by Law and Accounting
Committee of the American Bar ASSOCiation at 1999 Annual Meeting)
e Chair, “Accounting Irreguiarities The Peril, Discovery & Cure" (half-day conference on accounting
* irregularities co-sponsored by the Fmancnal Executives Institute, American International Group, Inc, and
‘ Willkie Farr & Gallagher) . :

e Speaker, "Today’s CFO -- Financial Reporting ReSponsibili‘ties and Liability” (lecture on trends in :
. responsibility and iiability for finanicial reporting commissmned by AICPA Center for Excelience in FinanCIai
Management) :

¢ "The Origin of Financial Fraud and the Investigative Process” (sponsored by the Foundation for Accounting
Education) )

o. "Accounting Irregularities & Financial Fraud: What's An Audit Committee To Do?" (sponsored by Nasdaq, .
the American Stock Exchange and AIG) .

¢ "The Internal Crisis: Managing an Accaunting Disaster" (commissioned by the Information Technology
Association of America, Patton Boggs LLP, and AIG) S L

¢ "Accounting Irregularities and the Evolution of Financial Reporting" (before the CFO Roun_dtabie in__Atianta)

http://Www.willkie.com/attorneys/bio_detail.ast?iErﬁplOyee_ID=323144605 I ,5/7/2005
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« "Internal Audit and the Blue Ribbon Committee on the Effectiveness::of Corporate Audit
Committees" (before the Institute of Internal Auditors at the Year 2000 International Conference in New
York) :

s "The Auditor and Financial Fraud" (commissmned by Big 5 accounting firm for national |ndustry
conferences in Miami and Las Vegas)

* "Accounting Irregularities and Internal Audit” (commissioned by The Institute for Internal Auditors and the
Association of Certified Fraud Examiners for their 1999 Fraud Conference)

. “Accounting Fraud Is Everyone Doing It?" (panel discussion sponsored by National Economic Research
Associates) - ‘

. “The SEC's Materiality Standard and the Applicability of New SAB 99" (panel discusswn with the present
- and former SEC Directors of Enforcement) : .

e« "SEC Accounting Initiatives How They Affect Your Practice";(panel discussion ‘with the SEC’s General
Counsel and former Director of Division of Corporate Fmance sponsored by Section of Business Law of the
" American Bar Association)

e "The Origin & Detection of Accounting Irregularltles“ (to audience of securities analysts on fraudulent
financial reporting) i

e "Financial Fraud: Origin & Aftermath” (industry conference of D&O insurance brokers)

. "Credit Union Depos:ts Are They Debt or Equxty" (before Credit Union Committee of Amerlcan Bar
Assoaation)

e "Section 10A Reports and New Issues as to ‘Illegal Acts’ under the 1934 Act" (lecture presented to
corporate counsel based upon new reporting requirements-in the Private Securities Litlgatlon Reform Act
of 1995)

e "Accounting Irregularities and the D&O Insurer" (seminar for claims and underwriting departments of D&O
insurer on practical and legal issues arising out of the discovery of accounting irregularities at the
companles of insured-D&0s) - .

¢ "Accountants’ Liability as to Corporate Practice: A Changing Legal Environment" (before the School of
Professional Accountancy of Long Island University)

e "The Hazards of Severing a Client Relationship" (before New York State Society of CPAs)

e "A Conceptual Approach to Financial Statements and Financial Analysis" (continumg legal education
‘Iectu. e prc:EutEu to bankruptcy and trail iawyers)

Additional Information

» American Bar Association (Section of Litigation; Section of Business Law; Commlttee on Law and
Accounting, Ad Hoc Committee on Public Company Information Practices)

o Association of the Bar of the City of New York (Committee on Legal Education and Admissmn to the Bar,
1982- 87) .

° Counsel to the American Institute of Certified Public Accountants (1987-present) '

s Member, Securities an.d‘ Shareholder Litigation Practice Panel, American International Group, Inc. .

http://www.willkie.conﬂattorneys/bio_detail.as'px?iEmployee_]D=323 144605 B 5/7/12005
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Education - 7 o
1981, Duke University School of Law, 1.D.
1978, Allegheny College, B.A.

Bar Admissions
New York, 1982

‘Courts ' :
# United States Supreme Court, 199
@ United States Court of Appeals, 2nd Circuit, 1996
. ® United States Court of Appeals, 9th Circuit, 1990
& United States Court of Appeals, 11th Circuit, 1995 »
& United States District Court, Eastern District of New York, 1982
& United States District Court, Southern District of New York, 1982

vhftp:_//www.willkie.com/attor_neys/bio_detail.aspx?iEmplbyee_ID=32_3144605 " _ N 5/7/2005 -
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Home > Attomey Search

ATTQRNEY &EARQH

Attorney Name or Bar Number
{benito romano '

Advarniced Search » -

D include similarly sounding names and alternate spellingé
Your search for benifo romano returned no results.

Would you like to search for names that sound like benito romano?
| "

Contact Us  Site Map Notices ~ ©2005 State Bar of California
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Atforney Name or Bar Number

fromano

AR OF CAUIFORNIA |1

State Bar Home

: Advanqéd Search »

- Dinclude similarly.sounding names and alternate spellings

Your search for romano returned 21 results.

Sort By: ILast Name

_‘Status

City

ragel ot'l

~ http://members.calbar.ca.gov/search/member_search.aspx?ms=romano

‘Name - . “Number Ad‘mis.sion'Dz
Rorrjano,Albé_rt John' Active - 194001 ‘ ‘San Franciéco ‘ January 1998
Romano, Anthony Joseph Activé .- 1_21021 ‘ San Diego . _De'cemb_er.1 9¢
Romano, Bruce Alan inactiye 73659 "~ Washington '_ December 197
‘Romano, Daniel Active 117704 Los Angeles June 1985
Roméno, Frank Joseph Active: 152471 75116 Paris June 1991
' Romano, Jennifer Salzman- - Active - v v195953_ . -Los Ahgeles ) May 1998
Romano, Joseph Fredrick  Active . 179048 Denver December 19¢
Romano, Karen Feldman Inactive 156440  Los Angeles December 19¢ »
~ Romano, Kevin Bobbett - Acive 117052  San Jose December 19¢
Romano, Laura Dinorcia ' ' Active 127832 ~ San Diego June 1987
Romano, Lynne Margery - Active 123413 _Palm Desert June 1986
Romano, Malcolm'Jos'eph" Active 73458 _Los Angelés . ‘December 197 -
“Romano, Mark Allan Acive ~ 171483  San Diego June 1994
Roméno, Michael Joseph lnaétive_ 87653  Fairfield ' November 19} .
Romano, Michael Sto_ne ' Ac’tive" 232182 San Francisco . October 2004
Romano, P Jacqueline Active 162696,  Los _Angéles December 19¢
Romano, Richard Leroy _A(__:tive 39359 San Francisco December 19¢
Romano, Robert Kevin _Acti\/e 86712 Van Nuys | May 1979
- Romano, Sara Jean Active 227467 San Francisco - December 20(
Rofnanoﬁ, Steven Mich‘ael Active 131818 = La Joll:a December 19¢
‘Romanowsky, Mindie S Active = 195525 - Menlo Park - June 1998
Contact Us.  Site Map - Notices

®© 2005 State Bar of California
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Monday, May 9,2005 o State Bar Home

Home > Aﬁforhey Search
ATTORNEY SEARCH

Attorney Name or Bar Number . o
' 'Imichael I young ' Advanced Search »

- include similarly sdunding names and alternate spellings

_ Your search for michael r young returned 3 results.

Name Status Number City Admissio

Young, Michael R. Active . .7 39491 Bakersfield December -
Young, Michae! Robert Active _ . 205031 - Redlands December

* Younger, Michael Richard Not Eligible To Practice Law 96692  Glendale December

Contact Us Site Map.  Nofices - © 2005 State Bar of California

http://members.calbar.ca.gov/ search/member_search_.ast?ms=michéLel+r+young | - 5/972005 [y
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Home > Attbrney Search > Attorney Profile

ATTORNEY SEARCH

Michael R. Young - #39491-

Current Status: Active

" This member is'activ.e and may pracﬁCe law in California.

© See below for more det_ails.

" Profile Information

Bar Number 39491

Address  Young & Nichols - Phone Number  (661)861-7911
B 1901 Truxtun Ave ) '
Bakersfield, CA 93301 Fax Number (661)861-7932
' ) e-mail ~ Not Available
District District5 ~ . _ Undergraduate - Univ of California a
o : ' C School Angeles; CA USA
County Kern : : Law School UC Hastings COL;

F_rancisco CA-USA -

Status History |

Effective _Daté'f R Status Change .

Present . Active S . : »
12123/1966 Admitted to The State Bar of California

Explanation of member status

Ac’uons Affectlng Ellglblllty to Practlce Law

Effective Date Descnptlon ‘ | o Case Number Resulting

Disciplinary :
This member has no public record of d/solplme

Admlnl-stratlve o
12/18/1969 Suspended, failed to pay Bar membr. fees

Public Protection
This member has no record of publlc proz‘ecz‘lon actions.

http://members.calbar.ca. gov/seargh/member_détail.aspx?_x=3 9491 S - 5/9/2005
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Home > Attorney Search > Attornéy Profile

ATTORNEY SEARCH

Michael Robert Young - #205031

~ . Current Status: Active

This member is active and méy_practice law in California.

See below for more details. -

Profile Information

~ Bar Number 205031

Address Elliot Snyder & Reid . Phone Number . (909)792-8861
: ~ 101 E Redlands Blvd #285 - ) ,
Redlands, CA 92373-4709 ~ 'FaxNumber (809)798-6097
C ' e-mail : michael.young@es
District District 6 , '~ Undergraduate  California St Univ; ¢ .
. & : : School : Bernardino CA US;/
County _ - San Bernardino _ .~ Law School " Southwestern Univ

Los Angeles CA U

- Status 'History

' Effectivé Date ' Status Change B

‘Present - Active - o
12/7/1999 Active o
12/7/1999 - Admitted to The State Bar of California

_Explanation of member status

- Actions Affecting Eli-gibility to Practice Law
Disciplinary .
This member has no public record of discipline.

‘Administrative
This member has no public record of administrative actions.

‘Public Protection : _ }
This member has no record of public protection actions. -

' http://members.calbar.ca;gov/Search/member_de‘;ail,aspx‘?x=2()_5031‘ . s 5/9/2005
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Monday, May 9, 2005 -State Bar Home

Home > Attorney Search> Attorney Profi le

ATTORNEY SEARCH

Michael Richard Younger - #06692

Current Status: Not eligible to practice law (Not Entitled)

See below fqr more details,

Profile Information

~ Bar Number 96692

Phone Number

Address Suite 900 ' (818)242-6859
100 West Broadway ) ; :
Glendale, CA 91210 Fax Number Not Available
o ‘ e-mail Not Available
District District 7 Underg‘raduater Univ of California a
) School Angeles; CA USA
County_ ‘ Los Angeles Lawlséhool uc Hastings COL;

Francisco CA USA -

Status History

. Effective Date “Status Change
 Present ., Not Eligible To Practice Law
8/10/1992 . - Not Eligible To Practice Law
| 4/4/1991 " Active
7/30/1990 . Not Eligible To Practice Law
12/23/1980 Admitted to The State Bar of California

Explanation of member status

~ Actions Affecting Eligibility to Practice Law

Effective - ' ' Case .
Date Description Number Resulting Status
Dlsmplmary

This member has no public record of dlSC/pime

‘Administrative

8/10/1992 Suspended failed to pay Bar membr. Not Eligible To Pr
' fees : v : _ Law '

http://mémbers.Calbar.ca. gov/éearch/member_de’tail.apr?x=96692 :5/9/2005
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Further Questions of City's Law Firm
Could Continue Delay of Audits,
investigations

By ANDREW DONOHUE

Voice Political Writer

Published April 22, 2005

The city of San Diego's long struggle to finish a self-investigation and release its fiscal
year 2003 and 2004 audits appears. headed toward a new phase - one with more outside
legal counsel.

The consultants brought in to usher the city out of its financial and political storm have

_ alerted city officials they will likely ask to bring in their own legal counsel because of

concerns over the independence of the city's chosen law firm, said Troy Dahlberg. He is
one of three accountants -- the other two are former high-ranking officials at the
Securities and Exchange Commission - tasked with untangling the city's cluster of
investigations, accusations and audits.

The switch could mean further delays in the attempt to close the investigations and
return the city to the financial markets.

Officials from auditor KPMG and the investigators from the SEC have voiced concerns
over the independence of the firm currently conducting the city's investigation into
possible criminal acts in connection with the city's $1.37 billion pension deficit. Critics
and experts have questioned whether the firm, Vinson & Elkins, which is also
representing the city before the SEC, can be independent enough to conduct a sufficient
investigation.

"Normally your attorney is your advocate for the city. It's hard to say you're an advocate
and be independent at the same time," Dahlberg said.

The firm seleased a self-investigation in September that city officials hoped would
reconcile the SEC's concerns over errors and omissions found in financial statements
given to potential investors. The errors failed to fully account for the city's pension debt, .
among other things.

While that investigation was being conducted for the SEC, auditor KPMG became
involved and warned city officials in a series of letters in the summer and fall that the
investigation by the law firm likely wouldn't be sufficient to satisfy their worries that
wrongdoing had been committed by city officials. Already on the hook for the V&E
report, officials pushed ahead with the hope it would suffice for KPMG as well.

It tumms out the report didn't satisfy anyone.

Neither Mayor Dick Murphy nor City Manager Lamont Ewell returned calls for
comment. In a previous interview, Ewell said the city was aware of concerns from the
start about the firm's independence, but stuck with them because of their experience.

The firm has been paid more than $4 million since being hired in early 2004. 1t is one of
a slew of outside consultants and finmsgbrought in to assist the city. Dahlberg and his
colleagues are paid between $750 and $900 per hour.

Dahlberg said his audit committee, which consists of former SEC chairman Arthur
Levitt, will likely need independent counsel that has no connection to the city in order
to analyze laws governing political wrongdoing and financial disclosures. The only

A
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connection they will have to the city, he said, is through billing.
"I think there's enough attorneys," Councilwoman Donna Frye said.

The municipal world has been watching and waiting for the completion of V&E's
investigation since October as a sign of the city's recuperation.

Lynn Turner, former chief accountant at the SEC and Dahlberg's colleague, said V&E
will turn over its work to his committee. The committee will then combine it with work
done by City Attorney Mike Aguitre in his three investigations. All the data and
documents will be combined and turned in to KPMG and the SEC. It is unclear what
V&E's role will be after turning over the work.

Turner and Dahlberg said the auditor and investigators wﬂl be comfortable with thelr
level of independence. They are in the process of scheduling meetings with new pension
board members to convince them of the importance of turning over documents sought by
investigators.

"Once federal officials come in and look at questionable conduct, you are more than
willing to do anything to cooperate with them, and T don't think anybody has explained
that to them," Dahlberg said.

The board voted last week to maintain its attorney-client privilege in communications
between former board members and attorneys. Federal investigators at the SEC and the
U.S. Attorney's Office — which is investigating criminal wrongdoing - are seeking
documents related to a controversial deal made between the city and pension board in
2002. The deal allowed the city to continue its historic underfunding of the pension
system in exchange for increased benefits for employee unions.

The refusal to turn over the documents is another factor in the delays.

Please contact Andrew Donohue directly at
with your thoughts, ideas, personal stories or tips.

SITE DESIGN: HOLLIS BRAND COMMUNICATIONS

: ‘Kintera-

Emps;':ered Communrity

5/9/2005 5:59 PM
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CITY COUNCIL OF THE CITY OF SAN DIEGO
SUPPLEMENTAL DOCKET NUMBER 4
FOR THE REGULAR MEETING OF
 TUESDAY, MAY 10, 2005 AT 10:00 A.M.
CITY ADMINISTRATION BUILDING
" COUNCIL CHAMBERS - 12™ FLOOR

' 202 “C” STREET
SAN DIEGO, CA 92101

- ADOPTION AGENDA, DISCUSSION, OTHER LEGISLATIVE ITEMS

RESOLUTIONS:

ITEM-S504: Acceptance of Audit Committee’s Status Report; First Amendment to Agreement
with Kroll, Inc. for Services Related to the Audit of the City’s Comprehensive
Annual Financial Report (CAFR); and New Agreement with Willkie, Farr &
Gallagher to Provide Independent Legal Counsel to Kroll and the Audit
Committee On These Matters.

CITY MANAGER’S RECOMMENDATION:
Addpt.the following resolutions:
Subitemi-A:
In the matter of accepting the Aﬂdit CQmmittee’s Status Report.
 Subitem-B: (R-zoosé )

Authorizing a first amendment to the agreement with Kroll Inc. in the amount of
$1,500,000 for continued provision of investigative services in their role as the
City’s Audit Committee, and consulting assistance in assessing internal control
deficiencies affecting matters discussed in the Vinson & Elkins and City Attorney

investigation reports, and dlrectmg the City Attorney to prepare applicable
resolution.

Subitem-C: (R-2005- )

Authorizing an agreement with Willkie, Farr, & Gallagher LLP in the amount of
$500,000 for provision of independent legal counsel to the City Audit Committee
and Kroll in connection with the above matters, and directing the City Attorney to
prepare applicable resolution.

(\(\/
<
~.



Tuesday, May 10, 2005
- Page?2

ADOPTION AGENDA, DISCUSSION, OTHER LEGISLATIVE ITEMS (Continued)"

RESOLUTIONS: (Continued)

ITEM-S504: (Continued)

CITY MANAGER SUPPORTING INFORMATION:

- In February of 2005, the City of San Diego ("City") entered into an agreement with Kroll, Inc.
("Kroll") to receive, review and evaluate the findings of the investigations performed by Vinson
& Elkins ("V&E") and the City Attorney, and to provide consulting assistance in assessing
internal control deficiencies affecting matters discussed in the investigation reports (see attached
agreement with Kroll). The original agreement was for a not-to-exceed amount of $250,000.

The scope of Kroll's engagement, as memorialized in the original agreement, is two-phased, the
first phase being to serve as an Independent Investigator for matters relating to the unfunded
liability of the SDCERS and for efrors discovered in the footnotes of the City's audited financial
statements. This phase includes working with KPMG to understand their concerns and identify a
satisfactory work program to assist them in obtaining the necessary evidence and documentation
required by applicable accounting, auditing and professional services. This phase also includes
review and evaluation of the investigation réports issues by V&E and the City Attorney.

The second phase includes consultation with City personnel to establish internal controls that, if
implemented and properly operated by the City, could provide reasonable assurance that the
‘transactions identified in the reports in Phase One- are properly reported and disclosed in the
City's financial statements. This work is to be coordinated with the City Auditor and
Comptroller, the internal audit department manager, and the City's outside independent auditors
as to the scope and nature of internal controls that the City would need to assess, document
1mp1ement and test. : : :

By this actlon the agreement w1th Kroll will be 1ncreased by $1 500,000, for a total not-to-
exceed amount of $1,750,000. : .
Kroll will also be utilizing independent legal counsel from the firm of Wﬂlkle Farr & Gallagher
LLP ("Willkie, Farr™). Willkie, Farr's role will be to provide counsel and assistance to Kroll and
the Audit Committee in connection with the independent investigation into SDCERS finances
and disclosure, as well as with other matters that, in the judgment of the Audit Committee, may
* require inquiry or investigation (see attached agreement with Willkie, Farr). Willkie, Farr will
report exclusively to the Audit Committee, serving with complete independence from the Mayor
and City Council, the City, and the City's departments, agencies and elected officials.

Funding for the retention of Willkie, Farr is being requested in the amount of $500,000.
Irvine

* Aud. Cert. 2500975.
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Home > Aftarney Resources > Rules & Regulations > Rules of
Professionat Conduct

&k Print This
Rule 1-300. Unauthorized practice of Law

(A) A member shall not aid any person or entity in the unauthorized practice of law.

(B) A member shalt not practice law in a jurisdiction where to do so would be in violation of
regulations of the profession in that jurisdiction.
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pSelf-Investigation pdf
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Michael R, Young
WiLLiae FARR & GALLAGHER LLF

Introducfion

Over the past severs) years, thers
pmmhavchmmmmsmgnaed

* for invastigations o potenﬂal accpunt-

ing issucs & public compenies, The
need has mspmdad. nat suprisingly,
with an opgurge in restatements

‘of financial geatements. Where such a

Tesatement is potentially the result of
deliberate misconduct, an.internal inves-
dgation may be necessary beth to correct
fmanctal misstaternents and to demon-
strate the sufficiency of the company’s
remedial action tp the SEC, the Depart-
ment of Justies, or the sulside auditor of
the compeny's financial ptamments.

As some corporate bosrds bave dis-
covered 1o their wos, the perils in voder-
taking such mp investigation ey many.
Sometimes they are overseen by 8 board
committss that iz Jater found not to have
possessed suffizieat independence.
Sometimes the law fitm engagzd by the
boand’s sperial commitice iy jtself inguf-
fictently independent or not sufficjently

- gophisticated for the task, Sometimes
© - management interferes with the investi~

gation and the credibility of the inves-
tigative conclusions are compromised
they=hy,

Michasl B. Young is a litigation parter
in the New York office of Willlde Farr
& Qallaghey LLP specinlizing in securi-
tiez ond financial reporting. You may
rearh Mr Youmg o (212) 728-8000. A
speclal thonks vo PLI AB-Star Brisfing

. which first enunerated Mr Young's

Seferuards,

@ 2004 The Metropolitan Corporate Coonsel, Inc,

Michael R- Young

Qf late, hoth the SEC and the suditers

of financlsl statoments have proved to'be
- particulasly tough audiences for special
commitiss: MvesHgative repors. Both

- heve demonstratsd 2 stong interest in

internal investigations that are mdnpcn
dent, thorough, end unlimited in scope.
Moreover, both have demonstrated an
intoleranee for investipative reports that
gppear to exonerats executives when
cxoneration doas not appear to be com.
pletely justified by the facts, With
regard 1o tha SBC, the price of an jnade-
gugte investigetion may includs
increansd regnistory zeal. Whth egard
1 the omtxide anditor, the price may

 includs g faflure to obtain an audit report

on testated financiel satsments end, in
serious cages, & “J0A report” in which
the suditor alerts the SEC that the hoard
of directors is not feking “timely and
appropriste remedial actions.”

While the needs of any investigation
will necassarily depend upon fhe Cir-

IR o m o

_Eighteen Safeguards To Corporate Self-Investigati'on

comsmces A i5sue, SXperitnce teaches
that cartgin procedures, sstablished at the
ouviset, can act ag & eafeguard apamet
undue campromise of an mvestigation's

independence snd effestivencss,  They
arelistedbe]ow. Itmayhsthat,msam
invegtigationg, not every safeguard ig
warranted end thet, indeed, not eved
most of the safeguards would be hesdad.
841, it is probably weeful thar mey aL
Jeast be cons:derad

Eightem Bafepuurds

1. An imemal investigation of poten-
tial accounting irrepularives at a public
campany should be overseenby an andit
commites comprised solely of indmpen-
dent directors or by 2 similatly come
prised special committes of the hoerd
{hereinefier mfened to timply a5 fhe
“andit committes”).

2. The investigation shovld txe tnder-
taken by & substantial law firm of good
repotarion that kas no prior history of
mpordng 10 Managemneant. . Reguler out-
side counsel, or defense counsel in
related litigatton, will rarely guffice.

3, The law firm under normal oy
cimmstances mMust eNgAge AN actomnting
firm 1o provide forensic ssgistance.

4, The investigavion may initially
focys on particular jszuss but i5 notto be
impeded by unreasonable constraint
‘The investigators are (0 have Heesiew
pursue all evidence of potential impro-
prietieg no matter where they may lead,
In thie Tegand, SAE 99 may provide use-
fl guidance 85 to materiality.

5. The investigators should congult
with the auditor at the cuiset to ensure
that the proposed scope of the investipa-
tion will be sulficient to be relied upon
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for aodit porposse,  Throvghout the
course of the mvestigation, the anditor
shoald be periodically apprissd of the
ettent (o which the ecope remsing ades
guate or neads to be expanded.

6. The sudir commmilire, 8 p matter
of substancs and oNe, MUSt exXpress a
willingness t0, aclively overses the

. invéstigatiom and sesume responsiility
for its residts, Tt is the audil committes
that i 1o aelecr and engage the law fivm

ble for eondueting the investige-
tion, and §t is the audit eommites to
whom the investigatorz sre to directly
report.

7. The audii commitees iz 10 see that
201 company persunnel are encauraged o
cotpentte with the investigation in both
substance end spirit. Company person-
nel fre to make themselves mvailable on
regnest; to cooperate to the foTiest oxtent
possible, 10 maks avatlable all requested
documents, aud m be tmthfnl and candid
with the investigators. :

8. The audit commities should con-
sider the neag o put in place procadures
to ensures that exceutives or employess
porenally Involved. in miscomduel ars
1ot informed or upduied a5 1o inyegtige-
tive prgrese or entative regults. Exsts.
. tivas should not havs the opporfunity Lo
imerfert with the jnvestigation of have

© any prior substantive vonast with indi-
vidnals being interviewed on the sube
Jecm imo which inquiry is being rmde.
. 9. The sudit committee, in conjune-
tion with its connsel, should consider the
extent t which initi] digslomre regard-
fng the investigation apd ite ubjact mat-
ter may be needed, Dref press relzases
shonid b roade availble for oview by
the anditor.

., 10. The investigation may proossd

ment pressure, WpComin,
the: fling of 2 Form 10-K,, or ofhier artif-
ein) consteaint, The anditor will not per-
mit the scopes, guality, or depth of an
invastigation to be compromised by
deadfinns

11, ‘The auditor will often ssck “com-
plete trapsparency™ between (e conduct
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“of the investigation and the information
- wveijable to the auditor. In other words,

thr auditor may niot accept, as justifica-
fion for Jeck of acuass 10 Mfarmation,
sesartions of Altney-client privilege or
WOtk prodvet. The auditor will ordinar-
fly went to deteryming, 36 a matter of it

. own judginent, thuso investigetive mate-

riale it will want to revisw. The auditor
may view g feilure to pravide those
materials a5 & scope Hmition to the
sndit,

12. The audit commitiee theuld con-
sl ite coimsel a8 o itw respOnEIvensss
and coopenation with e stoff of the
SBC in eonnection with an $EC invest-
gation, That fesme shonld be discussed
as well with the audier intofar as the
audit commities may request the apditor
10 accompany compamy pérsennel in
SEC pregentations.

12 On pariculer jesuce, investiga-
tore may find evidence going both ways
= hoth incriminuting and sxoulpatory.
The andit committes ghonld understand
that the auditor will consider incriminat-
ing cvidence in sEsepsing appropriate
remedis’ scton snd its willingness to
aoepl fepresentations from paricalar
imdividuals.

14. Upon the investigation’s comple-
tion, the investigators shonld movide 2
report setting forth, among offier things:

« the ciroumatances giving rige to the
inyestigation;

- = theinvestigation’s scopa;

« the perrons interviswed;

.= souetes of documments reviewed;

» the underiving facts;

« conclosiont a5 to culpability and
itent:

* the numesdcal explicafion of any
pecesshry adjustmets o the company’s
fmapcial staltmeDts; and

+ proposed remedial ection.

The suditer and the andit cominittes
should discuss whether fve report shonld

‘b ip wiiting with sppropriats cop-

pizance being taken of the noeds and
desires of relevan regnlators, The sucit
committee shonld understand that,

umént jmportant aspects of the report in
its workpapers.. s

15. Upnn the investigation’s torople-
tion, ‘the suditor will agsess the roazon-

- ahlenets of the zcope, findings, md
canclusions of the inveatigation and the

Exant b which the investigation &on he -

telied upon for the purpose of issming an
sudit reporl.

1€, The anditer wilk separately aasess

_ the extext to which the company has

. teken “timeiy and sppropriae remedial
sotions” pursuant to sscoan 104 of the
1034 Aet An importent aspect of thet
agzesement will often involve the extent
ta whick compemy hava been
farhright and candid with investigzion
and company stakeholdems,

17. The company will be called vpon
to provide representations with regard to
the investipation and any finanrisl state-
ments sTected by its concluzions. The
it committze and investigetors shovid
e mindfil, thronghout the investigation,
thut the snditor may not be in this position
to secept auditrelated represcnimtions
frovn memsagement as 10 whom theys (s
cvidence of wrongful coniver,

18. Throughout the investigation, and
upon its compietion. the andit commtes
and ité counse]l should pesess the sxeat
to which. additiona) public disclogum fs
appropriate, Such Jisclogare shonld be
reviewed by the guditor .prior t0 i
jssuance, '

Conehrtion

The: objective of an futemal investgs-
tiom is to hedp the comypanry put the. prob-
1em behind if = not to meke the grobiem

- worse.  Inadequate investigations em
anger regulators, meke dfficult ar
impossibie the procurement of new
andited financigl statementz, snd
increare the apparent gailt of thoee who
may have dous something wrong. A
therotgh and indspendent inyestigation,
rndertaken by nnphiatimd profegsion=
als in o way that safepuards the Ddegity
of the outcome, gorves the interests of n
public campany, itz beard of directoss, its

regardless of whether n writicn report s repulators and anditor, and itg sharehnld-
prepared, the avditor will normally doo- et
T "ON Xpd
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